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Pursuant to Mass R. App. P. 27.1(c), Appellees, 

National Union Fire Insurance Company of Pittsburgh, 

Pa. and AIG Domestic Claims, Inc. (collectively 

"AIGDC") oppose Appellants' ("the Rhodes") Application 

for Further Appellate Review (the "Application"). 

Neither Judge Gants' trial court decision nor the 

Appeals Court decision warrants further review by this 

Court because there are no novel legal issues 

presented, the determinations are highly fact-driven, 

and the application of G.L. c. 93A by the trial court 

and the Appeals Court is consistent with prior 

decisions of this Court. 

STATEMENT OF PRIOR PROCEEDINGS AND FACTS 

The Rhodes did not appeal the following critical 

findings of fact and the Appeals Court did not disturb 

these findings: 

Until the primary carrier, Zurich, tendered its 

policy limits to AIGDC on January 23, 2004, AIGDC 

did not have any obligation to make any 

settlement offer to the Rhodes. See Rhodes v. 

AIGDC, Inc., No. 05-1360-BLS1, 2008 WL 2357015, 

at *21 (Mass. Super. Ct. June 3, 2008); 
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 AIGDC did not violate Chapter 93A by failing to 

make a reasonable settlement offer until May 1, 

2004. Id. at *24; 

AIGDC made a reasonable settlement offer to the 

Rhodes on August 11, 2004, before trial in the 

underlying lawsuit. Id. at *25-26. AIGDC made 

the Rhodes a higher, reasonable offer during 

trial. Id. at *26 n.13; 

The Rhodes declined the reasonable settlement 

offers that AIGDC made before and during trial. 

Id. at *13; 

AIGDC did not violate Chapter 93A by failing to 

make a reasonable post-trial offer until December 

17, 2004. Id. at *33; 

The Rhodes accepted a reasonable post-judgment 

settlement offer made by AIGDC, on June 2, 2005. 

Id. at *14; and 

AIGDC's conduct was "not 'extreme and 

outrageous'" as required to satisfy the elements 

of an intentional infliction of emotional 

distress claim. Id. at *34. 
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The Appeals Court affirmed the trial court's 

decision in all but one respect. Judge Gants 

concluded: 

It is plain to this Court that the delay did 
not cause the plaintiffs any actual 
compensable damages. Mr. Rhodes testified 
that he and his family would not have 
accepted any offer less than $8 million, 
which is more than the $6 million their own 
expert opined would have constituted the low 
range of a reasonable offer. Therefore, this 
Court is certain that, had AIGDC made a 
prompt reasonable settlement offer on or 
before May 1, 2004, even an offer that their 
own expert testified would have been 
reasonable, the Rhodes would have rejected 
that offer. 

Id. at *26. The Appeals Court ruled: 

evidence that [plaintiffs] would not have 
settled their claims for less than $8 
million at mediation, less than a month 
before trial, was speculative as proof of 
whether they would have settled their claims 
had AIGDC put forth a reasonable offer 
months earlier, and should not serve as the 
basis for denying recovery for the insurer's 
misconduct. 

Rhodes v. AIGDC, Inc., 78 Mass. App. Ct. 299, 307 

(2010) . 

ARGUMENT 

I. THE INTRICATELY FACT-BOUND DECISIONS OF THE TRIAL 
COURT AND THE APPEALS COURT DO NOT PRESENT ANY 
MATTER AFFECTING THE PUBLIC INTEREST OR THE 
INTERESTS OF JUSTICE. 

Pursuant to Rule 27.1, an Application for Further 

Appellate Review should only be granted if there are 
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"substantial reasons affecting the public interest or 

the interests of justice." This Court should deny the 

Rhodes' application for further appellate review 

because no public interest would be served by this 

Court's review of the distinctly fact-based decision 

of the trial court, which was affirmed by the Appeals 

Court's in all but one respect (as delineated above) .1 

Furthermore, there would be no public interest 

affected by this Court's review of the Rhodes' claim 

that they are entitled to more than $23 million in 

punitive damages where the trial court determined, and 

the Appeals Court affirmed, that the actual damages 

caused by AIGDC's violation of G.L. c. 93A is less 

than $600,000.2 The Appeals Court explained: 

As the trial record reliably supports Judge Gants' 
conclusion that AIGDC's pretrial conduct "did not 
cause plaintiffs did not any actual compensable 
damages," AIGDC would challenge the Appeals Court's 
decision if the Rhodes' application for further 
appellate review is granted. 
2 The trial court determined, and the Appeals Court 
affirmed, that that the injury caused by the delay in 
extending an offer after the verdict in the Rhodes' 
underlying tort case was $448,250. Id. at 315 ("The 
[trial] judge, therefore, properly multiplied the loss 
of use damages for AIGDC's willful and knowing 
violation in delaying the offer of a reasonable 
settlement after the verdict in the underlying tort 
action"). The Appeals Court ruled that as a result of 
the delay in making an offer before the trial, the 
Rhodes were entitled to "loss of use damages on the 
amount of AIGDC's $3.5 million settlement offer, 
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In keeping with the statute's purpose of 
fostering out-of-court resolution of 
insurance claims, we conclude that the 
amount of the damages for AIGDC's tardy but 
reasonable offer, rejected by the 
plaintiffs, should not be measured by the 
judgment obtained in the underlying tort 
action, as urged by the plaintiffs, but, 
rather, should be measured by loss of use 
principles. As such, damages should be 
calculated between the time AIGDC reached 
its duty to make the initial offer, and the 
date the reasonable offer finally was made 
and rejected; this is the same result to the 
insurer had its late but reasonable offer 
been accepted. 

Rhodes v. AIGDC, Inc., 78 Mass. App. Ct. 299, 312. 

II. SINCE AIGDC MADE REASONABLE SETTLEMENT OFFERS 
BEFORE, DURING AND AFTER TRIAL, ITS CONDUCT DID 
NOT CAUSE THE UNDERLYING TORT JUDGMENT TO ENTER. 

The Rhodes concede that in a Chapter 93A lawsuit 

the underlying judgment can only be multiplied "when 

the insurer acted in bad faith and the plaintiff had 

been obligated to try to the end an action on the 

underlying claim." See Appl. 9-10 (quoting Rhodes v. 

AIGDC, Inc., 78 Mass. App. Ct. 299, 314 (2010)). This 

is not a case, however, in which an insurer's unfair 

or deceptive insurance settlement practices forced a 

claimant to litigate the underlying tort case against 

its policyholder to judgment. 

between the date the judge found AIGDC clearly 
violated the statute, May 1, 2004, and the date it 
finally made a reasonable offer, August 11, 2004." Id. 
at 313. 
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A. AIGDC MADE REASONABLE SETTLEMENT OFFERS 
BEFORE, DURING AND AFTER TRIAL. 

The trial court held, and the Appeals Court 

affirmed, that AIGDC made the Rhodes a reasonable pre- 

trial settlement offer. See Rhodes v. AIGDC, Inc., No. 

05-1360-BLS1, 2008 WL 2357015, at *24 (Mass. Super. 

Ct. June 3, 2008). The trial court also found that 

AIGDC's $6 million offer that was made during trial 

and which the Rhodes also rejected was reasonable. 

Id. at *26, n.13. Since the Rhodes did not appeal 

either of these factual findings, this case is clearly 

distinguishable from cases in which an insurer's 

failure to make a reasonable pre-trial settlement 

offer caused a claimant to try a lawsuit to its 

conclusion to obtain an amount that fairly reflected 

the liability and damages. 

Likewise, where the trial court found that AIGDC 

delayed before it made a reasonable post-verdict 

settlement offer, which the Rhodes accepted, the 

Appeals Court affirmed that the damage caused by the 

delay "should not be measured by the judgment obtained 

in the underlying tort action . but, rather, 

should be measured by loss of use principles." Rhodes 

v. AIGDC, Inc., 78 Mass. App. Ct. at 312. 
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B. SINCE AIGDC'S CONDUCT DID NOT CAUSE THE 
RHODES TO TRY THE UNDERLYING LAWSUIT OR TO 
LITIGATE THE APPEAL TO COMPLETION, THE TRIAL 
COURT AND THE APPEALS COURT APPROPRIATELY 
HELD THAT LOSS OF USE IS THE APPROPRIATE 
MEASURE OF DAMAGES. 

This Court has held that to establish liability 

in a Chapter 93A action, the plaintiff must not only 

prove an unfair or deceptive act or practice but must 

also prove that the Chapter 93A violation "caused a 

loss." Hershenow v. Enter. Rent-A-Car Co. of Boston, 

Inc., 445 Mass 790, 798 (2006). In the trial court's 

detailed Findings of Fact, Conclusions and Order, 

Judge Gants applied this holding to a Chapter 93A 

claim based on unfair settlement practices which he 

found violated G.L. c. 176D. The trial court's 

unchallenged findings of fact establish that AIGDC's 

conduct did not cause the underlying judgment. 

In their Application, the Rhodes argue - as they 

did to the trial court and the Appeals Court - that 

once the trial court found any willful violation of 

Chapter 176D, it was required by Chapter 93A § 9 to 

double or treble the underlying tort judgment as 

damages - regardless of the fact that the underlying 

tort judgment was more than three times the amount the 

trial court found was a reasonable settlement offer 
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made before the trial and was not caused by AIGDC's 

conduct. 

The trial court and the Appeals Court both 

appropriately rejected the construction of Chapter 93A 

proposed by the Rhodes based on the clear principle 

delineated in Hershenow: under Chapter 93A, a 

plaintiff is only entitled to the damages caused by 

the violation. In addition, both the trial court and 

the Appeals Court recognized that a willful or knowing 

violation of Chapter 93A does not require doubling or 

trebling any underlying judgment and, specifically in 

this case, does not require doubling an underlying 

judgment when there is no causal connection between 

the violation and that judgment. Both courts 

recognized that although a violation of Chapter 176D 

is a per se violation of Chapter 93A, the judgment on 

the Rhodes' Chapter 93A claim did not "aris[e] out of 

the same and underlying transaction or occurrence" as 

the judgment on the Rhodes tort claim against AIGDC's 

insured, Building Materials Corp. of America. 

The trial court and Appeals Court correctly 

applied Chapter 93A in a manner that effectuated the 

Legislature's intent in preserving a direct and 

rational relationship between the compensatory damages 
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caused by the violation and the punitive damages. In 

contrast, the statutory construction argued by the 

Rhodes would conflict with the United States 

Constitution's due process clause, which prohibits 

punitive damages awards that are "grossly excessive" 

because they are not sufficiently related to the harm 

caused by the defendant. Exxon Shipping Co. v. Baker, 

128 S. Ct. 2605, 2627 (2008); State Farm Mut. Auto. 

Ins. Co. v. Campbell, 538 U.S. 408, 416 (2003); BMW of 

N. Am., Inc. v. Gore, 517 U.S. 559, 585-86 (1996). 

III. THE RHODES' CLAIM THAT THEY ARE ENTITLED TO 
RECOVER EMOTIONAL DISTRESS DAMAGES DOES NOT 
PRESENT ANY MATTER AFFECTING THE PUBLIC INTEREST 
OR THE INTERESTS OF JUSTICE. 

The legal framework for establishing a claim for 

emotional distress damages is well established. See 

Haddad v. Gonzales, 410 Mass. 855, 869 (1991) 

("Plaintiffs alleging the intentional infliction of 

emotional distress in c. 93A actions still must 

satisfy all of the jurisdictional requirements of the 

statute, and still must carry the difficult burden of 

proof applicable to all intentional infliction of 

emotional distress claims."); In re Hart, 246 B.R. 

709, 736 (Bankr. D. Mass. 2000) (where the plaintiff 

"did not prove either intentional or negligent 
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infliction of emotional distress, and, in the absence 

of reckless conduct or physical symptoms sufficient to 

support liability for these common law torts under 

Massachusetts law, there can be no recovery for 

emotional distress under Chapter 93A."). Since the 

trial court and Appeals Court properly applied the 

well established law in concluding that the evidence 

presented by the Rhodes did not suffice to prove their 

intentional infliction of emotional distress claims, 

there is no reason affecting the public interest or 

the interests of justice that warrant further 

appellate review. 

CONCLUSION 

For the reasons set forth above, the Rhodes' 

Application for Further Appellate Review should be 

denied. 

Respect lly Submitted, 

Anthony R Zelle,'t.B0# 548141 
Mark E. Cohen, BBO #089800 
ZELLE MCDONOUGH & COHEN 
101 Federal Street, 14th Floor 
Boston, MA 02114 
Tel: (617) 742-6520 
Fax: (617) 742-1393 
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