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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss SUPERIOR COURT DEPARTMENT

OF THE TRIAL COURT

Civil Action No.: 05-1360-BLS

Maicia Rhodes,
Harold Rhod^,
and Next Friend,

F

Harold Rhodes, Individually,
on Behalfofhis Minor Child
R^ecca Rhodes

aintifOs,

V.

AIG Domestic

Services, Inc.,
Company ofPitt^l
Insurance Comp

D

Cliaims. Inc. f/k/a,AIG Technical
itional Union Fire Insurance

hurgh, PA, and Zurich American

gfendants. •

Nil

ANSWER OF ZURICH AMERICAN INSURANCE COMPANY
TO PLAINTIFF'S COMPLAINT

The defendant, ZurichAmerican InsuranceCompany ("Zurich")answersthe plaintiffs

complaint as foUpws:

INTRODUCTION

The allegations containedunderneath the heading"introduction" appear to be a preamble

and arenot specificallegations to whichZurichis obligated to respond. To the extentthatany

sentence rmder tlle heading "introduction" is intended tobe anallegation to which Zurich is

obligated to resp* >nd, Zurich denies the same.

PARTIES

1. Ziuich is without sufdcientknowledge or information to form a beliefas to the

truthof the allegations contained in paragraph 1and, therefore, denies the same,

2. Zmich is without sufficient knowledge or information to form a belief as to the

trudiof the allegations contained in paragraph 2 and, therefore, denies thesame.
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3. Zurichis withoutsufficient knowledge or informationto form a beliefas to the

ttnthofthe allegations contained in paragraph 3 wd, therefore, denies the same.

4. Z imch is without sufficient knowledge or information to form a beliefas to the

trudiofthe allegations contained in paragr^h 4 and, therefore, dmes the same.

5. Zurich is without sufficient knowledge or information to form a beliefas to die

truth ofdie allegations containedin paragraph 5 and, therefore, denies the same.

6. Z urichis without sufficientknowledgeor information to form a beliefas to the

tr uthofthe allegationscontainedin paragraph 6 and, therefore, denies the same.

7. Z urichis without sufficient knowledge or information to foml a beliefas to the

trudi ofthe allegations contained in paragraph 7 and, therefore, denies the same.

8. Z urichis without sufficient knowledge or information to form a beliefas to the

tr uthofthe allegations contained in paragraph 8 and, therefore, denies the same.

9. Z urichadmits that it is a New York corporation with a principal place ofbusiness

in Schaumburg,Illinois. Zurich further admits that it issued an insurancepolicy

to Building Materials Corp. ofAmerica d/b/a GAF Materials Corp. ("OAF").

Z urich denies the ranaining allegations in paragraph 9.

10. Admitted.

11. Admitted.

THE ACCIDENT

12. Zi urich is withoutsufficiait knowledge or informationto form a belief as to the

tr uth ofthe allegations contained inparagraph 12and, therefore, denies the same.

13. Zi urich is without sufficient knowledge or information to form a belief as to the

truth oftiieallegations contained in paragraph 13 and, therefore, denies the same.
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14. 2uiich is without sufGcient knowledge or infoimation to form a beliefas to die

tquth ofthe allegations contained in paragr^h 14and, therefore, denies the same.

15. 2urich is without sufficient knowledge or information to form a beliefasto the

tijuth of the allegations cont^ed inparagraph 15 and, therefore, denies die same.

16. 2jurich iswithout sufficient knowledge orinfoimation toform a beliefas to the

hjuth ofthe allegations contained inparagr^h 16 and, therefore, d^es the same.

17. Zjuiich iswithout sufficient knowledge orinformation to form a behefastodie

trjuth of theallegations contained inparagr^h 17and, therefore, denies thesame.

Jiich is without sufficientknowledge or informationto form a beliefas to the

ifh ofthe allegations containedin paragraph 18and, therefore,deoiesthe same,

nich is without sufficient knowledge or information to form a beliefas to die

idi of the allegations contained in paragraph19 and, therefore,d^ies the same.

IILITY FOR THE ACCmENT WAS REASONABT.Y TT.RAR

18. Z

trl

19. Zi

tr

Liiab;

20. Zi irich is withoutsufficientknowledge or information to form a belief as to the

trith ofthe allegations contained in paragr^h 20 and, therefore,deniesthe same.

21. Zinich is without sufficientknowledgeor informationto form a beliefas to the

trnth ofdie allegations contained in paragraph 21 and, therefore, denies the same.

ii^chiswithout sufficient knowledge orinfoimation toform abeliefas tothe

ith ofthe allegationscontainedin paragr^h 22 and, therefore, denies the same.

)i|iiich is without sufficient knowledge orinfoimation tofoim a behefas to the

idiof the allegations contained in paragrqih 23 and, therefore, denies the same,

ii^ch is without sufficient knowledge orinfoimation to form a behefasto the

tnldi ofthe allegationscontained in paragraph24 and, therefore, denies the same.

22. Zi

tnii

23.. Zi

triLl

24. Zi



( (

25. admitted.

26. tienied.

27. launch ndther admits nor denies the allegations inparagraph 27 and states tiiat the

complaintin dieUnderlying Actionspeaksfor itself.

28. 2urich is without sufficient knowledge or information to form a beliefas to the

tmth ofthe allegations containedin paragraph 28 and, therefore,denies the same.

29. 2 urich is without sufficient knowledge or information to form a beliefas to die

tittth ofthe allegations containedin paragr^h 29 and, therefore,denies the same.

enied.

31. Ilhe allegations contained inparagraph 31 call for legal conclusion and, therefore,

urich is notobligated to respond. Tothe extent that paragraph 31 contains any

fiictual allegations, Zurich denies the same.

32. The allegations contained inparagraph 32call for legalconclusion and,therefore,

urich is notobligated to re^ond. To the extent diatparagn^h 32 contains any

fiictual allegations, Zurichdeniesthe same,

enied.

DEFENDANTS' UNFAIR SETTLEMENT PRACTICES

dmitted.

35. zUich iswithout sufficient knowledge orinformation to form a beliefasto the

truth ofthe allegations contained inparagrq)h 35 and, therefore, denies the same.

36. Zurich is without sufficient knowledge or information to form a beliefas to the

truth ofthe allegations contained inparagraph 36 and, therefore, denies the same.

30. L

33. E

34.



37.

38.

39.

40.

41.

42.

43.

44.
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Zurich is without sufGcient knowledge or information to fonn a belief as to the

tiuthofdie allegations contained in paragr^h 37 and, therefore, denies the samQ,

Theallegations contained in paragraph 38call for a legalconclusion to which

Zurich is not obligated to respond. Todie extent thatZurichis obligated to

n^spond, Zurich states that it provided Mr. Zalewsld and Driver Logistics Services

Vidi defense andindannity coverage under itspolicyidentified in paragraph 34.

Zurich is without sufficient knowledge or information to forma belief as to the

tiuthofthe remaining allegations withrespect to National Union's insurance and,

dierefore, denies the same.

Theallegations contained inparagr^h 39call fora legal conclurion to which

Zurich is not obligated to respond.

Zurich admits onlythatMorrison, Mahoney &Miller represented Driver

Logistics Services andZalewrid and that Nixon Peabody represented GAP.

Zurich denies the remainingallegations in paragraph 40.

lenied.

Zurichadmits thatMr. andMrs. Rhodes at sometimeresponded to GAF's initial

discovery requests. Zurich iswithout sufficient knowledge orinformation to form

a beliefas to thetmthof theremaining allegations inparagraph 42 and, therefore,

d^es the same.

Zurich neither admits nordaiies the allegations inparagraph 43and states that the

documents identified inparagraph 43speak forthemselves.

Zurich admits that atsome time plaintiffs further responded todiscovery. Zurich

ill without sufficient knowledge orinformation to form abelief as to the truth of
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tt .e remaining allegations contained in paragraph 44 and, therefore, denies the

ssime.

45. Zurich admits diat it did not extend a settlement offer in the summer of2003.

Zuiidi is withoutsufficientknowledge or informationto form a belief as to the

truth of theremaining allegations contained inparagraph 45 and, therefore, denies

die same.

46. Zurichadmitsonly thatit received a settlem^t demanddatedAugust 13,2003

fiomplaintiffs to the attomeys atNixonPeabody andMorrison, Mahoney &

Niillerthat included documents. Zurich denies the remaining allegations

c(mtainedparagraph 46.

47. Zurich neither admits nordenies theallegations in paragr^h 47 andstates thatthe

d )cuments identified in paragraph 47 speak for themselves.

48. Zurich neidieradmits nor denies the allegations in paragrr^h 48 andstatesthat the

d rcuments id^tified in paragraph 47 speakfor themselves.

49. Denied.

50. Pnagr^h 50calls for a legal conclusion towhich Zurich isnot obligated to

r^ spond. To the extent that paiagrr^h 50contains any factual allegations, Zurich

dmies the same.

51. Denied.

52. Zurichadmits thatJaneMattson, Ph.D. had a meeting withMrs.Rhodes onor

a] ound Sq>tember 24,2003. Zurich denies the remaining allegations in paragraph

52.
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53. 2urich is withoutsufQcient knowledge or iofomiation to fonn a beliefas to the

huthofthe allegations contained inparagraph 53 and, therefore, deni^ the same.

54. Zurich admits that at s6me time it received a copy ofa report issued by Jane

hlattson,Ph.D. Zurich denies theremaining allegations contained in paragts^h

54.

55. 2urich admits that at some point it received a December 1,2003letter from

p laintifffi to the attorneys from Nixon Peabody andMorrison, Mahoney and

Miller. Zurich fruther states that the documentspeaks for itself.

56. fienied.

57. 2urichaHmitg thatat somepointit received a reportfrom JaneMattson, Ph.D.

2urichfrnfrier admits that thereport speaks for itself. Zurichdenies theremaining

tlleallegations containedin paragraph57.

58. Emed.

59. Eenied.

60. 2urichis withoutsufficient knowledge or information to form a belief as to the

tiufh ofthe allegations contained in paragraph 60 and, therefore, denies thesame.

61. Zurich admits that counsel for def^dants tendered its $2,000,000.00 Zurich

palicy limit toAre plaintiffs inlate March 2004. Zurich denies the remaining

a legationscontained in paragraph 61.

62. Eienied.

63. 2urichis without sufficient knowledge or information to form a belief as to the

tmtbi of the allegations contained inparagraph 63 and, therefore, denies the same.
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64. 2uiich admits that the parties attendeda pre-trial conference on April 1,2004 and

diat a trial date was scheduled for September 7,2004. Zurich is without sufficient

knowledge or information to form a beliefas to the truth ofthe remaining

a legations containedin paragraph64 and, therefore, denies the same.

65. It is Zurich's understandingthat AttomeyRussell Pollock attended the pre-trial

c inference. Zurich is without sufficient knowledge or infoimatlon to form a

belief as to the truth ofthe remainingallegationscontained in paragrq>h65 and,

d lerefore, denies the same.

66. 2 urichis withoutsufficientknowledge or informationto form a belief as to the

tiudi ofthe allegations contained in paragraph 66 and, therefore, d^es the same.

67. Lenied.

68. Zurich is without sufficient knowledge or information to form a belief as to the

tiudi ofthe allegationscontained in paragir^h 68 and, therefore, denies the same.

69. Zurich is withoutsufficientknowledge or informationto form a belief as to the

tiuthofthe allegations containedin paragre^h69 and, therefore,deniesthe same.

70. Zurichis without sufficient knowledge or information to form a beliefas to the

truthofthe allegations contained in paragr^h 70and, therefore, denies the same.

71. Zurich is withoutsufficientknowledge or informationto form a belief as to the

truth of die allegations contained inparagraph 71 and, therefore, d^es the same.

72. Zurich is without sufficient knowledge or information to form a beliefas to the

truth of theallegations contained inparagraph 72and, therefore, d^es thesame.

73. Zurich is without sufficient knowledge or information to form a beliefas to the

truth of theallegations contained inparagraph 73 and, therefore, denies thesame.
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74. Z urich is wi&out sufGcient knowledge or iufonnation to form a beliefas to die

tiudi ofdie allegationscontainedin paragraph74 and, therefore, denies the same.

75. Zurich is without sufGcientknowledgeor information to form a beliefas to the

hnthofthe allegations contained in paragrrqph 75 and, therefore, d^es the same.

76. Zurich is withoutsufficient knowledge or information'to form a belief as to the

tiuth ofthe allegations contained in paragraph 76 and, therefore,d^es the same.

77. Zurich is withoutsufficient knowledge or information to form a belief as to the

truthofthe allegations contained in paragraph 77 and, therefore, deniesthe same.

78. Zuridi is withoutsufficient knowledge or information to form a belief as to the

truthofthe allegations contained in paragraph 78 and, therefore, deniesthe same.

79. Zurichis without sufficient knowledge or information to form a belief as to the

truthofthe allegations contained inparagraph 79 and,therefore, denies the same.

80. Zurichis withoutsufficient knowledge or information to forma belief as to the

trudi of theallegations contained inparagraph 80and, th^efore, denies tiie same.

81. Zurichis withoutsufficiratknowledge or information to forma beliefas to the

truthofthe adlegations contained in paragraph 81 and,therefore, denies the same.

82. Zurichis withoutsufficient knowledge or information to forma beliefas to the

truth of the adlegations contained inparagraph 82and, therefore, denies the same.

83. Zurich is without suffidrat knowledge or information to form a beliefas to the

truth ofthe allegations contained inparagraph 83 and, therefore, denies the same.

84. Zurich is without sufficient knowledge or information to form a beliefas to tiie

truth ofthe allegations contained inparagraph 84 and, therefore, denies the same.



r r-

85. Zorich is without sufGcient knowledgeor informationto form a beliefas to the

truth ofthe allegations contained in paiagn^h 85 and, therefore, deniesthe same.

86. Zurichis withoutsufiScient knowledge or information to form a belief as to the

trudi ofthe allegations contained in paragnq>h 86 and, therefore, d^es the same.

87. Zurich is withoutsufSdrat knowledge or informationto forma belief as to the

truth ofdie allegations containedin paragrr^h 87 and, therefore, deniesthe same.

88. Zuiichis without sufficient knowledge or information to forma beliefas to the

truth ofthe allegations contained in paragrr^h88 and, therefore, dmes the same.

8$. Zurichis withoutsufficient knowledge or inforrnation to forma belief as to die

trudiofthe allegations contained in paragr^h 89 and, therefore, denies the same.

90. Z urich is without suffident knowledge or information to form a beliefas to the

truth ofthe allegations contained in paragrrqih 90 and, therefore,denies the same.

91. Zurich admitsthat thejury returneda verdict$9,412,000.00 on or around

S ^tember 15,2004. Zurich is without sufficient knowledge or information to

fc rm a belief as to the truthofthe allegations contained in paragr^h 91 and,

therefore, d^es the same.

92. Z irich understands thatthePersonal injuryDefendants havefiled an appeal.

Z irich is without sufficient knowledge or information to forma beliefas to the

tr ith of theremaining allegations contained inparagraph 92and, dierefiire, denies

the same.

93. Z irich admits that it received the document attached hereto as Exhibit A.

94. Z irich admit.*; that its counselwrote the two letters attachedas ExhibitB and C to

plaintiffs' complaint.

10
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95. Zurich nether admits nor deniesthe allegations containedin paragraph95 and

smtes that the documentattachedas ExhibitD speaks for itself.

96. Zurichis without sufficient knowledge or information to form a beliefas to the

truthoftheallegations contained in paragraph 96 and,there&re, deni^ the same.

97.' Zurichis without sufficient knowledge or information to form a beliefas to the

truthoftheallegations contained inparagrr^h 97and, therefore, d^es the same.

98. Zurich is without sufficient knowledge or information to form a beliefas to the

truth of theallegations contained inparagraph 98and, therefore, deoies thesame.

99. Zurich is without sufficient knowledge or information to form a beliefas to the

truthoftheallegfltif>ns contained inparagraph 99and, therefore, denies the same.

100. Zurich is without sufficient knowledge or information to forma beliefas to the

truth of theallegations contained inparagraph 100 and, therefore, denies the

ssime.

101. Zurich is without sufficient knowledge orinformation to form a beliefastodie

truth of the allegations contained inparagraph 101 and, therefore, denies the

ssime.

102. Z is without sufficient knowledge orinformation to form a beliefastothe

truth ofthe allegations contained inparagraph 102 and, therefore, dories the

ssme.

103. Zurich iswithout sufficient knowledge orinformation to form a beliefas to the

trudi ofthe allegations contained in paragraph 103 and, therefore, denies the

siune.

11
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104. Zi inch is without sufficient knowledge or infonnationto fonn a beliefas to the

tr ithof the allegations contained inparagraph 104 and, therefore, denies the

ssme.

105.

106-114

115.

116-125.

126.

COUNTI

(G.L. &17^ andG.L. c.93A)
(National Union)

Zurich realleges and incorporates byreferrace itsresponses toparagraphs

1 Ihrou^ 104as fiiUy set fordiherein.

The allegations contained inparagriqih 106 through 114 are notassoted

against Zurich and, therefore, Zurich is notobligated torespond.

Totheextent a response is required, Zurich denies theallegations in

paragriqihs 106dirough114.

COUNTn

(G.L. c. 176Dand G.L. c. 93A)
(AIGDQ

Zurich realleges and incorporates byreference itsresponses toparagraphs

1dirou^b 114as fully setforth herein.

The allegations contained inparagraph 115 through 125 are not asserted

flgainRt Zurich and, therefore, Zurich isnot obligated to respond.

To the extent a response isrequired, Zurich denies the allegations in

paragrsqihs 116through 125.

COUNTm

(G.L. c.176D and G.L. c.93A)
(Zurich)

Zurich realleges and incorporates by reference its responses to paragraphs

1 through 125 as fully setforth herein.

12
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128.

129.

130.

131.

132.

133.

134.

135.

1.

3.

r-

The allegations contained inparagraph 127 cont^bi legal conclusions to

which Zurich isnot obligated tore^nd. To theextent that paragraph 127

contains any Actual allegations Zurich admits that it is licensed to conduct

a business in the Commonwealth ofMassachusetts.

The allegations contained inparagraph 128 call for alegal conclusion to

which 2^irich is not obligated to respond.

The allegations contained inparagrq)h 129 call for a legal conclusion to

which Zurichis not obligatedto respond.

Denied.

Denied.

Denied.

Zurichadmits tibat it received the letterattached as ExhibitA.

Zurich denies theremaining allegations contained inparagraph 133.

Denied.

affirmative defenses

aintiffe' complaint fails to state aclaim against Zurich upon which reliefmay be

gfanted.

Tle plaintifife' feil to comply wifli the requirements ofChapter 93Ain their

danand letter to Zurich and, thwefore, their claims under Chapter 93Aare barred.

Tle plaintiffe' suffered no injury as aresult ofZurich's conduct and, therefore,

tbeplaintiffs' are not entitled to recover damages under Chapter 93A against

rrich.

13
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4. T le damages alleged by plaintiff were caused, ifat all, by the conduct of tiurd-

piirties for whom Zurichis not legallyresponsible.

5. T le 1989 amaidment to M.G.L. c. 93A, Section 9 is imconstitutional to die extent

thatit imposes punitive damages in anamount prohibited StateFarmMutual

Aiitomobile Ins. Co. v. Campbell, 123 S. ct 1513 (U.S. 2003).

WHEREFORE, Zurichrespectfiilly requests that thecourt eater judgment in favor ofZurich and

award Zurich an' rother such reliefas the court may deem fair and proper.

Dated: June ^ 2005

Respectfiilly Submitted,
Zurich American Insurance Company
By its Attorneys,

J.Abarbdaa (BBC# 010100)
leth C. Sackett (BBC# 633649)

Robinson & Cole LLP

One Boston Place

Boston, MA 02108
(617) 557-5900

CERTIFICATE OF SERVICE

eth C. Sackett, certify that on this ^ day ofJune, 2005,1 caused acopy ofthe
srved by firstclassmail,postage prqiaidupon:

I, Elizab
foregoing to be s

M. Freederick Piftzker
Margaret M. Pin
Brown, Rudnick
One Financial C4]
Boston, MA 021L

diam

Berlack Isreals LLP
nter

1

Robert J. Maselek, Jr.
McCormack & Epstein
One International Place
Boston, MA 02110

ethCTSackett
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