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(Without the presence

of the jury, as

follows:)

THE CLERK: Good morning, your Honor.

THE COURT: Good morning.

THE CLERK: The case this morning is Civil

Action 02-1159, Rhodes et al versus Zalewski et al.

The case is on for continuation of trial.

THE COURT: Good morning, counsel.

MR. PRITZKER: Good morning.

MS. PINKHAM: Good morning.

MR. BOYLE: Good morning.

MR. KNIGHT: Good morning.

MR. CONROY: Good morning.

MR. POLLOCK: Good morning.

THE COURT: I have the special verdict

questions. Why don't I have our clerk pass them out

to you.

MR. PRITZKER: Your Honor, while that's

happening, could I deal with one administerial

matter?

THE COURT: You may.

MR. PRITZKER: Exhibit 71 -- the defendants

know this already. All of the exhibits that went
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into the jury books, the defendants were all given

the proper exhibit, and Mr. Rhodes was testifying

from the proper exhibit. The one that happened to

have been marked from my file was an improper

exhibit, so I have an exhibit in the pile here which

doesn t comport either with the testimony or with

the proper exhibit.

THE COURT: So we want to delete the one that's

improperly marked and mark --

MR. PRITZKER: Just replace it.

THE COURT: -- and replace it with -- all

right. So we're going to extract what was

originally marked as Exhibit 71. And why don't we,

for the purposes of keeping a clean record, mark it

for identification.

MR. PRITZKER: The old one or the new one?

THE COURT: The old one. The old one will

become B for Identification.

(Original Exhibit No. 71

marked B for Identification.)

THE COURT: Okay. We'll replace that with --

and we'll re-mark this new one as Exhibit 71,

substitute.

MR. PRITZKER: Thank you. I called the
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defendants last night as soon as I realized the

error.

THE COURT: All right.

(Replacement Exhibit No. 71

received and marked.)

THE COURT: All right. That takes us to the

charge. The -- I break my charges down into two

parts. The first will be general instructions, and

that is with respect to the various functions that

we all have had during the course of the trial. And

then I will talk to the jury about what is evidence,

either direct or circumstantial. Also tell them

that it's their duty to find the facts of the case,

they have to decide what happened, they have to

assess the credibility of every witness who takes

the witness stand. With respect to the expert

witnesses, they can -- like any witness, they can

believe everything the person said, disbelieve

everything the person said, or believe part and

reject the rest of it.

And I will tell the jury that in a civil case

the burden of proof is on the plaintiffs to prove

their claims. We have a claim for Marcia Rhodes,

arising out of the negligence of the defendants.
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which has been stipulated to. And the only issue

that she has to prove will be her damages. With

respect to Harold Rhodes and Rebecca Rhodes, that

they have to prove a loss of consortium, and then

their damages.

We're going to have thirteen deliberating

jurors? Does everyone agree?

MR. PRITZKER; Yes, your Honor.

THE COURT: All right. So it will be eleven

out of thirteen to render a verdict.

So that should basically cover the general

instructions.

Then we get into -- the only instruction is the

instruction on damages. And with respect to the

damages, I will tell the jury that Mrs. Rhodes is

entitled to recover all of her medical, hospital and

nursing expenses. She's also entitled to recover

for any loss of bodily -- permanent loss of bodily

function, and she can also recover for all of the

reasonable expenses that she incurred or her husband

incurred or the family incurred as a result of

accommodations for the injuries ^that she sustained

in the accident. And that would include any

modification to the house, purchasing a van and
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outfitting the van to meet her accommodations. So

in those areas of damages, to the extent that they

will be additional damages in the future, additional

vans and things of that nature, that she's entitled

to recover for that.

When I talk about future losses, I will do it

and give an example of how it has to be reduced to

the present value as of the date of the filing of

the complaint, and that would have been July of '02.

And generally what I do, I use an example to help

the jury in establishing how we look at a present

value of something that's going to occur in the

future by referencing a United States Savings Bond.

If we were to go out, say, on July -- July of '02

and buy a $25.00 savings bond, we'd probably pay

something like $18.75, whatever. And that the

government would say well you can come back in seven

years, and seven years it will have appreciated to a

face value of $25.00. So the present value of that

$25.00 bond is $18.75. The idea being that the

government will take your money and invest it and in

seven years it will have appreciated to $25.00. So

that's how I do present value. I'll leave that to

you more eloquent people to set forth your arguments
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on the present value.

So I will also then tell the jury that in

addition to the medical expenses and expenses of

adaptation, that she's entitled to recover pain and

suffering, that's bodily pain and suffering and

mental pain and suffering. That she can recover for

all of her past pain and suffering, which arose out

of this accident and present pain and suffering and

future pain and suffering. But again, all the

future pain and suffering has to be reduced to the

present value as of today -- as of the date of

filing the complaint.

With respect to pre-existing condition, there's

been a lot of evidence on a pre-existing condition.

I'll say that if the defendants aggravated the

plaintiff's pre-existing condition, the defendants

are only liable for the aggravation, whatever the

aggravation was. However, if the combined effect of

their wrongful conduct and a pre-existing condition

produces a new injury, then the defendants would be

liable for that new injury.

And the defendants have requested a mitigation.

I will tell them that it's up to the plaintiff to

attempt to mitigate her damages. So that should
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cover the damage claim for Mrs. Rhodes. I know

there was -- I saw, i think in -- i forget -- one of

the defendant's -- it might be both of them --a

request on the interest factor. And I will explain

to the jury that they're not to determine interest

on any claim, that that is the function of the

Clerk. We all have these different functions in the

courtroom, and the Clerk does have a function to

determine the interest that would be awarded on any

damage.

With respect to the effect that has on income

taxes, I'm not going to instruct them on that.

Then I will instruct on the loss of consortium,

and we have the two claims here, one for Mr. Rhodes,

and one for Rebecca Rhodes. And that is their right

to have society and companionship and affection, and

with Mr. Rhodes, the marital relationship. And to

the extent that that's been impaired, as a result of

the negligence of the defendants, that they're

entitled to recover for that loss of consortium.

Now, I think it was Driver Logistics that had

an instruction with respect to Rebecca Rhodes only

being able to recover to the age of eighteen. How

do do the plaintiffs wish to address that?
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MS. PINKHAM: Your Honor, we would.

The case law is clear that if a minor continues

to be dependent upon a parent, after age eighteen, a

loss of consortium claim can likewise continue after

age eighteen. And so we would request that

instruction, and not an instruction that -- again,

to the extent the jury finds that Rebecca Rhodes

would continue to be dependent upon her mother after

age eighteen, that they could consider whether the

loss of consortium claim runs out to that subsequent

date instead of age eighteen.

THE COURT: All right. Who wishes to address

it from --

MR. BOYLE: I think that's a fair statement of

the law, that it is dependency by any measure that

expires at age twenty-one. Because that's the age

of majority, the age that the -- eighteen is the age

of majority, but twenty-one, I think by all

measures, is independence, drink laws and things

like that. I don't think that our appellate court

is going to allow adults to recover. I mean you

could have a 65 year old child, I suppose,

theoretically could be dependent. I don't think

that s what the case law perceives as a --
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THE COURT: Yeah, but I don't think the case

law also says that we put a date that there would be

there could be people, and I'm sure there are

people out there that are twenty-two years of age

that are still dependent upon their -- their

parents.

MR. BOYLE: There's no number, your Honor, that

I'm aware of.

THE COURT: That's what I'm — yeah, that's

what I --

MR. BOYLE: Then I think the statement that was

made is a fair one; it is dependency.

THE COURT: All right. Why don't you just

write that up and we'll --

MS. PINKHAM: Thank you, your Honor.

THE COURT: show it to all counsel, and

we'll --

•^11 ^luht. Anything the plaintiffs wish to

add?

MR. PRITZKER: On the --

THE COURT: On either the general charge or the

specific charge with respect to the damages or the

special verdict questions?

MR. PRITZKER: Well, the pain and suffering



1

2

3

4

5

6

7

8

9

10

11

12

13

14.

15

16

17

18

19

20

21

22

23

24

7-13

request that the plaintiffs made was considerably

more extensive, your Honor, than the one that you --

THE COURT: Oh, this was just a broad outline.

MR. PRITZKER: That's what I assumed.

THE COURT: Yes. It's only a broad outline.

MR. PRITZKER: But I -- and I do assume that

most of the elements in there one way or another

would be covered.

THE COURT: They will be. They will be. What

effect it has and so on and so forth, yes.

MR. PRITZKER: The only other thing that I

wasn't clear about in your summary, although it was

probably me, is that the present valuing that you

had discussed earlier was as to costs. It has

nothing to do with the softer pain and suffering

damages.

THE COURT: Well, future pain and suffering has

to be reduced to present value as of today. That's

a damage figure that will be incurred in the future.

MR. PRITZKER: How is the jury supposed to do

that?

THE COURT: They have to estimate what that

would be, and reduce it to the present value as of

today, as of the date of the filing.
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MR. PRITZKER: I don't think that that is the

law, and if that is the --if that is the

Instruction, then I will place — I'll save my

rights.

THE COURT: Okay. All right.

Yes?

MR. BOYLE: I think that is the law, your

Honor. I'll show you this case, Griffin versus

General Motors. I think the jury has to reduce it.

They don't tell the jury how to do it. I think it's

just a matter of common sense.

Two things, your Honor, I would ask that the

court instruct the jury --

THE COURT: I think you have to hold on a

minute, we're -- we may have lost a connection here.

Yes ?

MR. BOYLE: We would ask the court to instruct

the jury that on the issue of punitive damages, it's

not permitted, it's distinguished from compensatory

damages because it's always the danger in a case

like this --

THE COURT: Well, I tell the jury that we don't

punish anyone because of an accident. So that is --

that's up front, and that's in the damage
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instructions.

MR. BOYLE: And I'm sure the same thing, it's a

boilerplate on sympathy and emotion.

THE COURT: Oh, yes.

MR. BOYLE: And lastly, your Honor, the issue

of consortium is not an emotional distress claim.

We had asked that, and I think that is an issue in

the case. And it was raised by some motions during

the trial. The distinction between consortium and

someone claiming emotional distress damages.

THE COURT: Well, I'm going to tell them what

the loss of consortium covers. And then I'll leave

it up to them to decide.

All right. Anything else?

Yes, Mr. Pollock?

MR. POLLOCK: I would request an instruction

akin to what GAP instructed in Instruction No. 17,

that neither Mr. or Mrs. Rhodes are claiming a past

lost wages, future lost wages, or loss of earning

capacity. Just when there's all this talk about

losses in the past and medical expenses, I'm just

somewhat concerned that the jury may start figuring

wages into it, and there's been -- it hasn't been

claimed, and there's been no evidence of it.
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THE COURT: Well, I'm going to tell them -- I'm

not going to mention lost wages because that's not

in. I'm going to tell them these are the areas in

which they consider, and only these areas. The

medical expenses and I said the cost of adaptation

and pain and suffering. Those are the only two

areas. And those are the two areas that they will

-- when they figure out the figures on those two

areas, add them together and that's the award. So

rather than raising an issue that has never been

before them on lost wages, it may be opening up more

than you wish.

MR. POLLOCK: I'll consider that, but our

instruction was 17 that we'd asked for.

THE COURT: All right.

MR. BOYLE: Your Honor?

THE COURT: Yes.

MR. BOYLE: With respect to closing arguments,

would it be appropriate to say that with respect to

compensatory damages, that there's no issue here

involving lost wages, just dismiss it like that?

THE COURT: If you want.

MR. BOYLE: Thank you.

THE COURT: But in my instructions, I'm just
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going to tell them that those are the two areas that

they can award damages in.

MR. BOYLE: I'm sorry, your Honor?

THE COURT: I said I'm going to tell the jury

that those are the two areas, the medical expenses

and the pain and suffering, those are the only two

areas they can consider in determining the damages

in this case.

MR. BOYLE: Yes, your Honor.

THE COURT: Okay.

MR. PRITZKER: If I may, in my closing, i will

be using some of the chalks that I've already used.

THE COURT: Absolutely.

MR. PRITZKER: And one additional one.

THE COURT: Yes.

MR. PRITZKER: And the additional one, I just

want to make sure in advance that there Won't be any

objection to it because I believe that it's

consistent with almost the identical wording that

you just -- that you just utilized, both for the

expenses, the past expenses and for the pain and

suffering, the mental and physical pain and

suffering.

THE COURT: All right. And this is only for
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Mrs. -•

MR. PRITZKER: This is for Mrs. Rhodes,

correct.

THE COURT: -- Mrs. Rhodes.

MR. PRITZKER: Yes.

MR. BOYLE: I object to the triangle suggesting

that there's some mathematical relationship, that

they have to give triple pain and suffering damages

versus pain and suffering. That's inappropriate.

That's -- I don't mind the neutral -- if he wipes

that out, he can say anything he wants, but having a

triangle suggesting that they should weigh it some -

It's like a geometric diagram about the weight of

damages. I don't think that's appropriate at all.

MR. CONROY: Judge, I would join that

. objection. I think it's just places, to the visual

eye, undue emphasis on how damages are to be

prioritized. Frankly, the Court's going to be --

the Court will have charged on each of these

elements. Counsel's free to argue it, but I think

this IS going a bit overboard, frankly. Judge.

MR. PRITZKER: Your Honor, anticipating that

that might have been an objection, I have one in

square form.
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THE COURT; We'll use the square form.

MR. CONROY: The objection -- I still have the

same objection. Judge.

THE COURT: Yes.

MR. CONROY: Whether it's a rectangle or a

triangle --

MR. PRITZKER: Well, I intend --

THE COURT: Well --

MR. PRITZKER: I'm sorry.

THE COURT: Could I just see them?

MR. PRITZKER: You may, your Honor.

THE COURT: The rectangle.

MR. PRITZKER: And what I intend to do is

actually write figures on the first two, since

there s hard evidence both of the past damages and

the future damages. Total it to 3.2 million, and

then focus the jury on the pain and suffering.

THE COURT: Sure. I'll allow -- you can --

jsttlemen can take a look at the rectangular one.

I'll allow the rectangular one.

right. I think that may cover everything.

We'll see if -- we're down two jurors. As soon as

those two jurors come in, we will commence with the

cross-examination of Mr. Rhodes, and I believe
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that s the last witness, is that — am I correct on

that?

MR. PRITZKER: Yes, your Honor.

THE COURT: That's it. All right. Then we'll

take a -- probably like a fifteen minute recess, and

after Mr. Rhodes finishes, and then we will have

final arguments and instructions.

MR. PRITZKER: Thank you, your Honor.

THE COURT: All right.

(Brief Recess)

THE COURT: Good morning.

THE CLERK: The case this morning is Civil

Action 02-1159, Rhodes et al versus Zalewski et al.

The case is on for continuation of trial.

THE COURT: Good morning, members of the jury.

JURORS: Good morning.

THE COURT: I've already spoken with counsel.

Let me ask the jury two questions, and if your

answer to either question is yes, would you please

raise your hand.

From the time we suspended yesterday until this

moment, has anyone read anything about this case or

listened to any form of media or the internet or

anything like that?
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No hand has been raised.

you talked to anyone about the case during

that same time period?

No hand has been raised. We're ready to

proceed. Mr. Rhodes, would you resume the stand,

and you're still under oath from yesterday. And

we'll proceed with the cross-examination.

All right, Mr. Boyle.

HAROLD RHODES. Resumed

CROSS EXAMINATION

(by Mr. Boyle) Good morning, sir.

Good morning.

You described, Mr. Rhodes, for this jury following

your wife's accident the difficulty that you had,

the difficulty that she had, and especially the

first day and in those first three months; isn't

that correct?

Yes, sir.

And I think you told the jury that when she first

arrived home after the initial hospitalization, it

was a very difficult day for you because you were

trying to learn how to adjust and what to do with

respect to her care needs; isn't that true, sir?

Yes, sir.
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Is it fair to say, sir, that since that day, you

have been learning and progressing with respect to

understanding her care needs?

Well, certainly there have been areas that I've

progressed in, but there are certainly new areas

that I learn -- that I need to learn about because

new complications develop with Marcia that cause me

to have to learn new things.

Okay. But we can agree, sir, in a general sense,

that certainly you're better able today to

understand her care needs than you were back when

she s walking through -- she's being wheeled in

through the door that first day back from the

hospital; isn't that true, sir?

Certainly in certain areas, yeah.

Okay. And one thing that's helped with respect to

the adjustment in your household is the renovations

that you ve had accomplished in your house, correct?

Yes, sir.

And that has helped with respect to having more

space for Marcia, correct?

Yes, sir.

And It's provided an opportunity to have guests in

fot entertainment purposes, correct?
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Yes, sir.

And the next phase, you've got an architect, I think

you told the jury, and some plans, where you're

going to have access to the basement by way of an

elevator, correct?

Well, if we have the money, yes, we do have the

plans.

Okay. And also the -- this is like a third phase

renovation, correct?

It would be the third, yes, sir.

Phase one was the ramps and providing handicap

access to your house, correct?

Yes, sir.

Phase two was building an addition so you have a new

bedroom and a new bath for Marcia on the first

floor, correct?

Yes, sir.

Phase three is now opening up the basement by way of

an elevator and renovating the kitchen, correct?

Well, a ramp lift and the basement.

Right.

That would be phase three.

And the kitchen, correct?

The kitchen hasn't been planned at all.
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Right. But that's something --

If we could., that would be i would more consider

it phase four.

And that s something, by the way, in the care plan

of Adele Pollard that you renovate the kitchen so

it's accessible to a handicapped person?

Yes.

In fact, you can rent an apartment with handicap

access so you can roll a wheelchair under the sink

and things like that? That's something that's

available --

Yes, sir.

-- and would be helpful to Marcia?

Yes, sir.

And then she could resume cooking, if she wanted,

and access the refrigerator and things like that as

the care planners testified, correct?

Well, 1 don't know how to say it. 1 don't -- l

assume that she would be able to, but I'm not an

expert in knowing --

Understood.

-- what Marcia's capabilities might be at that time

or not be at that time --

Understood.
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because there's a lot of other complications

which may come up or not come up. But what you're

saying is generally correct, I do want to tell you

that.

Understood, sir. We -- you can renovate the

kitchen. I think somebody -- one of the experts

said it would be about $20,000, and that would

enable her to reach things and have access to the

kitchen utensils, correct?

All things considered, that would be the plan, yes,

sir.

Right. And that's something that is under active

consideration by your family, correct?

Oh yes, sir.

Now, with respect to the basement, you told her that

one of the plans was to have shelving for her

antique business or her antique hobby; isn't that

true?

I hope to do that, yes, sir.

And that's one of the plans when you do build a

basement, you are going to have shelving for

antiques, correct?

At the current time, that's our plan, yes, sir.

And antiques are something that she was doing before
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the accident by way of buying and selling on E-Bay;

isn't that true?

Yes, sir.

And, in fact, after the accident, she has, to a less

active state, also done some E-Bay trading?

Yes, sir.

So by this renovation of the basement, she could

resume the antiquing by way of buying things and

^^^tng a place to put them in the house that she

would have access to; isn't that true?

1 think you asked me two questions.

Okay, I'll rephrase it.

If you could just divide them in half.

The shelving is for antiques, right?

That's true, sir.

And then you're going to get the antiques from E-

Bay, correct? She would.

Not -- not necessarily.

Or flea markets.

Yes.

Right. And down in the basement is where you have

an office, correct?

On One side of the basement, yes.

And this would be on the other side?
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Yes, sir.

And then she would also have access to the office.

No.

Well, if you put the elevator in, she would.

I m sorry. She'd have access to the new area of the

basement, but not to where I am.

Okay. Is there a change in elevation?

Yes, that's the problem.

And by way of a washer and dryer, is that located in

the basement?

It's on my side of the basement. She wouldn't be

able to reach that.

And could you have construction that would enable

her to get to the other side?

No, not the way our house is configured.

Is it a step or something?

Yeah, it's a large step.

Now, since the accident, with respect to your

relationship with your daughter, you have taken her

on some trips out of town, correct?

I know that Marcia and I have tried to take trips

out of town, and I think I've taken her once on a

trip just the two of us.

Well, didn't you go to Philadelphia?
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Yeah, that's the trip I'm talking about. That one.

Did you also go to New York City?

I don t believe I went to — to the best of my

memory, i didn't go to New York City.

Well, did Rebecca go to New York City to visit a

friend? Not necessarily New York City. New York,

to visit a pen pal so to speak.

That was in Philadelphia, sir.

And there was also a trip to New York, wasn't there?

Not that I -- I mean to the best of my memory, I

don't remember that at all.

Okay. Philadelphia was you and Rebecca?

That was the two of us, yes.

And that was recently?

Just recently, yes.

And that s something that she did before the

accident by way of one of the things that she -- one

of the ways she would meet people would be by pen

pals and on the computer, your daughter, correct?

I can't -- you know, i don't watch my daughter all

the time what she's doing. i mean I know that, you

know, she was thirteen at the time of the accident,

so at that time I'm pretty sure I can say that she

wasn't terribly proficient with the use of the
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computer. So I more than likely have to say I don't

think so, but I couldn't be sure. Okay?

Did she have -- she has now two computers, right?

Your daughter?

No. Rebecca -- oh, yes, she has -- yes, she has one

in her room, and then a portable which is sort of

put away.

She has a desktop and she has a laptop, correct?

Yeah. And the laptop is put away because she

doesn't use it.

Okay. And Marcia also has a desktop and a laptop.

That's correct, sir.

And she uses both those computers, correct?

Yeah. When she's in different locations, yes.

And this is all separate from your basement office

^ith your separate computer, correct?

Yes, sir.

Okay. Now, with respect to -- you told us that you

had some difficulty when you went down to the Cape

on a vacation after the accident, correct?

Yes, sir.

And you said you went down there four times, and on

one of the occasions, i think it was the last, you

found a hotel that in fact had suitable handicap
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accessibility, did you not?

Well, I don't -- I don't know if i would describe it

as suitable. I might describe it as just adequate.

Okay. And that --

That may be a better way to describe it.

And that was a -- and that was one of the better

trips?

Well, among the four, it was certainly one of the

better trips, yes.

And that's a place that you'd go back to again,

knowing now that among the four different locations,

this one had suitable handicap accessibility, at

least something you could deal with, correct?

Well, I think if we were to go back to the Cape, we

wouldn t go back to that particular motel, we'd try

something else because, as I said, i -- it was still

very, very difficult in this particular room -- j

mean in this particular hotel. The bathroom was

better, but the beds are typically, you know,

regular size beds, so transferring from a wheelchair

to a regular size bed was challenging, but we were

able to overcome it.

Now, you told us about those first three months and

all the problems that you and Marcia had. You told
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US about the problems you had when she came home.

But after she was home a while, she started to

resume activities that she had engaged in before the

accident, correct?

I remember that there was a small period of time --

Is that correct?

Yes.

In fact, she started playing the piano.

Yes, sir.

And the jurors saw her playing the piano on the

video that was played yesterday, correct?

Yes.

She also does painting; isn't that true?

Painting.

Painting.

Not so much, but yes, I guess.

And she has resumed to whatever extent she desires

painting after the accident; isn't that true?

Well, it's true, but she doesn't do it that much.

Okay. And she also resumed activities by way of

needlepoint, correct?

Yes, that's true.

And her needlepoint, she's created basically

pictures in a frame in needlepoint, and she has
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given those as gifts to friends and relatives.

Oh, yes. Certainly.

She's done about twenty of thein, correct?

I didn't keep count, but that sounds right.

And she s also, since that initial period, resumed

working on the computer with respect to E-Bay, we

just talked about that, correct?

Yes, but not so terribly successful because of the

nature of E-Bay.

Okay. It s like buying a Drew Bledsoe shirt that

somebody signed, a forgery or something?

Yeah. Yeah, exactly.

But she's also taken objects that she's purchased

and transported them with her care assistant out to

Sturbridge, where she has a relationship with the

store?

Oh, yes.

And how many times has she gone out to Sturbridge

with respect to delivering these products for sale?

^sll/ could you give me a time period?

Since the accident.

Since the accident. Well, you know, I don't really

keep track of that, and to the best of my knowledge,

iTiaybs six timss, I would 9"U6ss.
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1 Q And you don't -- do you go on those trips?

2 A When our home health aide goes, I don't -- the home

3 health aide takes care of Marcia.

4 Q So out of the six, you didn't go on any of them?

5 A I don't — I think I went -- excuse me -- I went --

6 excuse me. I went once with Marcia to Sturbridge.

7 Q And has she also, Marcia, gone to flea markets where

8 she would purchase items for resale?

9 A She's tried -- well, yes.

10 Q Okay. And with respect to -- she's gone shopping

11 for clothes and stuff at the Natick Mall, correct?

12 A Well, she's tried to, but yes.

13 Q These are things that obviously she wasn't doing in

14 the first three months, but she has done since.

15 A Yes, that's true.

16 Q And also there was a question about food shopping,

17 and Marcia and her care -- personal care assistant

18 go food shopping on a regular basis, to the present

19 time; isn't that true?

20 A No, sir, that's not true.

21 Q She does go food shopping?

22 A No, sir, she does not.

23 Q Your wife does not go food shopping?

24 A Only on the most rare occasion does she go food
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shopping.

She has gone food shopping.

Occasionally. Very rarely.

Okay. Now, with respect to the learning how to

drive the van that you have, you were doing that on

a daily basis.

I'm sorry. Could you say it again, please?

I say that at least at the time of Marcia's first

deposition, you had been doing that, you and her,

driving around the block on a daily basis

practicing; isn't that true?

I can t exactly remember, but we have been certainly

driving around the block together in the van.

On a regular basis.

On a regular basis, certainly.

As frequently as every day.

I try every way to help Marcia, you know, achieve

that goal of learning to drive, yes.

Okay. So that's something you're encouraging her to

do?

Very much so.

Because that would lead to independence and a better

Qvality of life for her, correct?

If she s able to achieve the goal, it would, but I
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don't know --

I understand that, sir.

if it will.

But that's why you're practicing.

Oh, yes. That's right.

To get better.

Without a doubt.

And you've had some scheduling issues with the

gentleman or the person that trains people how to

take the test in order to get a license to drive a

handicap van; isn't that true?

It's challenging, yes, sir.

Now, you talked -- you told the jury yesterday about

that period of time at the Fairlawn where Marcia was

in isolation, correct?

Yes, sir.

And since her discharge from the Fairlawn, she

hasn't been in isolation, has she, at any hospital?

No, sir. Not to the best of my knowledge, I don't

think so.

' okay. And what -- she has been out of the

Fairlawn how many years?

Well, let's see. April 16th, 2002, to the present.

Okay. You're talking about two plus years?
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1 A Yeah, two plus years.

2 Q And with respect to hospitalization, when's the last

3 time she spent overnight in any hospital, sir?

4 A She went back to Milford Regional for her

5 gallbladder.

6 Q When was that?

7 A As best I can remember, it was either -- yes, it was

8 at the end of May -- it was at the end of May, 2002.

9 Q Okay. So it's fair to say that with respect to

10 hospitalizations, the last two plus years she hasn't

11 been hospitalized overnight, correct?

12 A That's correct.

13 Q Hasn't been any isolation problem, correct?

14 A Certainly.

15 Q So certainly from that standpoint, you've seen some

16 progression.

17 A Well, let me just clarify what you said. After she

18 spent a week at Milford Regional, then she spent two

19 more weeks at Whittier Rehabilitation. But since

20 Whittier Rehabilitation, what you're saying is

21 correct.

22 Q And that's more than two years ago?

23 A Yeah, again, it was more than two years ago.

24 Q Is it fair to say, most all of the hospitalization ^
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was immediately after the accident, other than the

gallbladder operation?

Again, if you mean overnight stays --

Yes, overnight.

-- as hospitalization, that's correct.

And she obviously goes back on a regular basis for

various doctor visits and appointments, correct?

She's been to several, several different hospitals

on many repeated bases for care.

The brace that was marked as an exhibit is something

that she hasn't worn in quite a while; isn't that

true?

No, sir.

That's not true?

I'm sorry. Yes.

She doesn't wear the brace anymore, does she, sir?

She does not wear the brace anymore.

Because the issue with the rib fractures, they've

healed, correct?

Again, I don't know. This isn't my area.

As far you know.

But as far as I know, yes.

Okay.

Okay.
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1 Q And on the videotape, with respect to the first time

2 depicted in the videotape, it shows Marcia in bed,

3 and there's a script that says something to the

4 effect she couldn't get out of bed because she had

5 bed sores, so she had a -- she basically couldn't go

6 to a wheelchair because of the bed sores on her

7 backside, correct?

She required what's known as a two X or a max

9 transfer. It required two people to get her from

10 her bed to her wheelchair.

11 Q But she was spending about ten months mostly

12 confined to the bed because of these bed sore

13 issues.

14 A That's true.

Q And is it fair to say since then there haven't been

any of these long confinements to bed due to bed

17 sores on her backside; isn't that true?

Again, I'm not sure what you mean by "long." There

have been repeated times when Marcia has been put on

bed rest because of pressure sores, but none that

21 have gone ten months.

22 Q Well, now she doesn't have any on her backside;

23 isn't that true?

24 A She actually has one new one.
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1 Q Okay. As of the date of her deposition, she didn't

2 have any, about three weeks ago, right?

3 A That's probably true.

4 Q And is it fair to say, sir, since the accident, you

5 have become more educated with respect to how to

6 prevent bed sores?

7 A I tried in every way I can to be as knowledgeable as

8 I can.

9 Q And Marcia, by pressure release, which we've seen,

10 lifting herself up, and other techniques, through

11 education, has taken steps to avoid skin breakdown

12 issues; isn't that true?

13 A I know Marcia's trying very hard to reduce skin

14 breakdown, but it does occur for other reasons.

15 Q Just listen to my question, sir. Is it fair to say

15 that you've become more educated with respect to

17 techniques to avoid it; isn't that true?

18 A Yes, sir.

19 Q And you told about putting on boots at night, again,

20 to prevent bed sores --

21 A Yes.

22 Q --on her legs. You talked about putting a knee

23 brace on when she's in a wheelchair, to prevent

24 rubbing.
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1 A Yes, sir.

2 Q And these are techniques that professionals have

3 taught you how to avoid issues --

4 A Oh, yes.

5 Q --of skin breakdown; isn't that true?

6 A Yes, sir.

7 Q You're not necessarily a registered nurse, but

8 you're learning more about it.

9 A I try very hard.

10 Q Okay. And with respect to the videotape, when we

11 first see Marcia in the videotape going into the

12 van, you're pushing her in a manual wheelchair;

13 isn't that true?

14 A That's true.

15 Q And then when we see the second phase depicted in

16 the videotape, she now comes right out of the house

17 by herself with the electric wheelchair and needs no

18 assistance to get right into that van; isn't that

19 true?

20 A Yes, sir.

21 Q With respect to transferring to the van, significant

22 progress in regards to her ability to move; isn't

23 that true?

24 A Well, compared to a manual wheelchair, certainly.
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And also in the videotape when we first see Marcia

being moved from her bed to the wheelchair, it takes

two people, two people working together, a man and a

woman, correct?

A Two people, yes, sir.

Q In the videotape second phase, one person is moving

her in a transfer; isn't that true?

A That's true, sir.

Q So with respect to the transfers, we've gone from

two people to one person; isn't that true?

A At the current time, yes, sir.

Q And when you go on trips to the Cape or whatnot,

again, it's yourself, one person, doing the

transfers.

A It's my responsibility, yes.

Q Now, the care plan provides for the retention of

somebody called a case manager to help with all of

the planning and care needs that your wife's going

to need; isn't that true?

That's true, sir.

And that will help certainly you take a lot of that

weight off your shoulders with the coordinating

medical and care issues; isn't that true?

If we had one, it certainly would.
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1 Q And that's something in the care plan to get; isn't

2 that true?

3 A I hope so.

4 Q And also the care plan provides that you will have

5 weekend personal care assistance in addition to

6 weekdays, correct?

7 A Well, I think what the care plan indicated was 40

8 hours a week, and that it was the care plan's

9 recommendation that it be done over a seven day

10 period of time.

11 Q Right.

12 A But that, you know, that specifically, whether it

13 was five days eight hours, or seven days less hours,

hadn't been specifically determined yet, until we

15 have a case manager.

Q In any event, Adele Pollard, the expert, says that

that would be sufficient, 40 hours a week, of

18 personal care assistance, correct?

19 A That's true. Yeah, that's correct.

20 Q And Adele Pollard recommends in her care plan that

21 it's seven days a week, correct?

22 A That's -- yes, that's correct.

23 Q And that would help you on the weekends because now

you'd have somebody in every day to attend to your ^24
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wife's care needs; isn't that true?

Well, it would help, but only to a certain extent.

Understood.

Okay.

But now it's five days, and if we had the care plan,

it would be seven days; isn't that true?

That's true.

Seven days for the rest of her life.

That's true.

And also the care plan has different therapies

listed, all towards the goal of independence,

increased independence; isn't that true?

Yes, the care plan lists those things.

One of those is aquatic therapy; isn't that true?

Yes, sir.

Your wife has not had that yet, correct?

No.

And also one of the recommendations is enrollment in

a spinal program, such as the one at Boston

University; isn't that true?

Yes.

We also heard some testimony about one in Colorado,

correct?

Yes.
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In any event, those programs are to educate people

and show them techniques and ways to get more

independent; isn't that true?

That s what I understand the goal to be, yes.

And you have not and the care plan also provides

for the retention of a dietician; isn't that true?

That's true.

You do not have a dietician presently; isn't that

true?

No, we don't.

And is it fair to say that, to boil it all down, the

plans are trying to get Marcia's weight down and her

strength and endurance up; isn't that true?

That s the goal of the life care plan, yes.

And that would enable her, optimally, to transfer

without any assistance if she's strong enough to go

from bed to wheelchair, wheelchair to commode,

shower or whatever; isn't that true?

Well, you have to separate what the goal of the plan

is - -

Understood.

from what the reality of what Marcia —

Ne 11 talk about reality in a moment.

Okay.
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That's the plan that has been recommended by the

expert Adele Pollard?

Yes, that's the plan, yes.

The goal ahead, hard as it may be, is for

independence, maximum, whatever you can achieve,

correct?

To the maximum extent that Marcia can attain, yes,

sir.

And we haven't started on the dietician or the BU

program, correct?

No. No, we haven't.

And Adele Pollard's motive is a good one. Knowledge

is power, correct?

Yes.

MR. BOYLE: Thank you, sir.

THE COURT: Redirect?

MR. PRITZKER: Just a few, your Honor.

REDIRECT EXAMINATION

(by Mr. Pritzker) Mr. Rhodes, yesterday when Mr.

Conroy was asking you some questions, you were

talking about the fact that you don't set goals for

Marcia.

I don't think I -- I don't think that's what I said.

Okay. Well, what did you say?
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Well, what I hoped I said was that all of the goals

that get set by Marcia or Marcia in coordination

with Marcia's therapists, I try to support in every

way that I possibly can. That if -- if, for

example, the handicap driving instruction, when Dr.

Roaf and Marcia determined that that would be a good

thing for them to do, then I worked as hard as I

could to accomplish that goal, you know, were Marcia

to do. There are a lot of activities so that Marcia

could be able to take driving instruction, so I did

everything I possibly could in that regard.

Do you set goals for Marcia?

No, I do not.

Why don't you set goals for Marcia?

As part of the Fairlawn training, as part of the

therapy training that the doctors gave me, and you

know, the doctors and the therapists gave me, they
take extensive time in trying to explain what is the

role of the husband as part of Marcia's

rehabilitation. And they make it very clear, very
clear, that as a husband, I'm not trained as a

therapist or as a doctor or as a health care

provider or coach or anything like that. So I don't

really have the expertise to be able to give Marcia,
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you know, appropriate goals to do that. That that's

their job to do. That my job is to help them

accomplish those goals, but not to set the goals.

And I m not supposed to be nagging -- that's the

word they use -- nagging or hounding Marcia to do

things that are outside of the therapy plan. So

that's like the first reason that they gave me. And

then the second reason, which is more important, is

that they wanted to make sure that I understood that

they never wanted Marcia to feel like she was

disappointing me. So if i were to set a goal for

her, and she wasn't able to live up to that goal,

the normal human reaction is she would feel like

she's somehow disappointing me. So for. both those

reasons that I'm not an expert in therapy, and that

they didn't want Marcia to feel like I'm

disappointing -- that she's going to be

disappointing me, they said goals are their

business. Mine is to help her accomplish those

goals.

Mr. Boyle just asked you about overnight hospital

stays. And I think you answered in the last two

years there haven't been any.

I don't remember any.
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Have there been, however, trips to the hospital that

have not been planned?

There have been numerous trips to many hospitals

which have not been planned.

How many, approximately?

Well, I don't -- I couldn't give you an exact count,

but I do know that we've taken fourteen emergency

room visits, mostly late at night. There have been

a large number of trips to Sturdy Memorial Hospital

for Marcia's extensive wound care. There have been

well, I counted that, forty-some blood tests that

were mostly taken at Metrowest Hospital.

If we could stick just to the emergency visits for a

moment. Can you tell us the kinds of things that

required emergency visits? Just generally.

Well, the -- you know, the first set obviously was

the gallbladder, which, you know, came on.

Let's talk about recent ones.

Recent ones. Oh, well, there was the whole set of

emergency room visits having to do with her breaking

of her leg. That, you know, she developed this

rather large red ominous thing on her leg. And we

you know, as soon as it became apparent to me

that this was something extraordinary, I took her
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right over to, you know, Milford Regional Hospital.

They looked at it and diagnosed it as one thing, and

gave her treatment for it. Well, after the period

of time that they told me that it -- told us that it

should clear up, it didn't, so we went back to the

emergency room, and again, they repeated the same

course of treatment. This is large doses of

antibiotic. And again, after that week, it didn't

work, we went back yet one more time. And it was at

this time that they consulted with other doctors,

and it was determined that she should get an

ultrasound and an X-ray done and it was then she

determined that she had, you know, a broken leg. So

there was a series of trips late at night to the

emergency room.

Were there any trips because of urinary tract

infections?

There probably were early on, but after a while, you

know, you learn that you only deal with urinary

tract infections as if — when there's a secondary

complication, and that's just a fact of life that

Marcia's going to have urinary tract infections.

You mentioned that Marcia has developed a new

pressure sore.
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Yes.

When was this discovered?

Over the weekend.

Who discovered it?

I did.

What's being done for it?

Both the home health aide and I have been trained in

how to handle a level one pressure sore. And so we

are applying the appropriate, you know, medical

things to do to it, and watch it very carefully. If

it were to develop into a level two pressure sore,

we would go right down to Sturdy Memorial Hospital.

You talked about the fact that at the present time

Marcia requires one person for transfer.

All the time.

If you were to go on a vacation, even if there was a

home health care aide for seven days a week, who

would be doing the one person transfers?

Well, there would have to be a full-time home health

side because somebody would have to be with Marcia

24 hours a day.

What about yourself?

Well, if I -- oh --

If the two of you went on a vacation.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

7-51

Oh, if the two of us went on a vacation together,

then I would be responsible, you know, for, you

know, whenever the home health aide would be there

or not be there.

MR. PRITZKER: I have no other questions.

THE COURT: All right. Anything further?

MR. BOYLE: No, your Honor.

MR. CONROY: No, your Honor.

THE COURT: All right. Thank you. You may

step down.

Any further evidence from the plaintiff?

MR. PRITZKER: Your Honor, the plaintiff rests.

THE COURT: Plaintiff rests.

All right. Defendants?

MR. CONROY: As Dr. Mattson has already

testified on behalf of GAP --

THE COURT: Right.

MR. CONROY: -- the defendants rest.

THE COURT: The defendant rests.

MR. BOYLE: The same with respect to Carlo

Zalewski having testified, the defendants I

represent rest, your Honor.

THE COURT: Thank you. All right, members of

the jury, that concludes all of the evidence in this
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case. We will take a fifteen minute recess, we'll

--at the end of that recess, we will resume. You

will hear the final arguments of the attorneys, I

instruct you on the law, and then we'll send

you out to deliberate the case.

(Brief Recess)

THE COURT: Members of the jury, when we began,

I told you there are two times that you could not

take notes, the opening statements of the attorneys

and their final arguments. This is their

opportunity to argue to you as advocates their

various positions, and I'd ask you just to keep

those notebooks closed, sit back and listen as

attentively as you have to all of the evidence in

the case to the summations by the attorneys.

All right. Who wishes to proceed first? Mr.

Boyle.

MR. BOYLE: Good morning, your Honor.

On behalf of my partner, John Knight, we thank

you for your attention. The average Superior Court

trial lasts about three days, and you've been here

for more than twice that. A lot of people were here

on that first day for jury selection., and you

stayed. You did tough civic duty. Your lives have
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At the beginning of the case, I told you that

there were very few issues in this case. We

admitted liability, we admitted that she had a very

serious injury and that we were responsible for it.

And nothing has changed with respect to what I told

you in my opening.

This case -- Carlo Zalewski, who's here, and

John Gonzalez, are all very sorry, and everyone in

this courtroom are very sorry for this accident, and

they're here to take full responsibility for the

consequences and the damages this jury is going to

award this morning or this afternoon.

I told you that there were -- you heard about

the facts of the accident, not that there's any

excuse by way of explaining what happened. And I

think one thing that you heard from a lot of the

police was that there were no safety cones or

markers of any sort, and this was at the bottom --

this accident was at the bottom of this hill. There

are more cones in the front of this building on

those steps than there were on Route 109 on the date

of this accident. Clearly an unsafe situation. It

doesn't make any difference. Carlo Zalewski is
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1 responsible for the accident. We're not blaming

2 anybody else.

3 Now, Mrs. Rhodes suffered, and the Rhodes

4 family suffered a tremendous loss. I'm not going to

5 in any way try to minimize that because I think that

6 you heard fully from her physicians, there is no

7 dispute about the injuries and the complications as

8 to what she suffered.

Now, the question is -- and a verdict you give

-- obviously is she's not going to walk again --

your verdict would award compensatory damages to

12 somehow make her plight, make her able to adjust to

13 her new life. She's got a new life, and that's not

1^ going to change. Nothing we do in this courtroom is

15 going to change that.

Now, there's a couple of things, and the Judge

17 is going to instruct you on the law. I'm not

18 suggesting anything different. But essentially

19 compensatory damages break down to two types. So-

20 called special damages, which are the hard medical

21 costs for care plan, things you could mathematically

22 calculate. And pain and suffering, which is an

23 intangible, which is something we're not going to

24 give you a cookbook and you go into that courtroom
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and well, paraplegia, you know, look it up at her

age and somehow help you with that. That's

something that the wisdom of thirteen men and women

from Norfolk County is going to have struggle with,

and that s not necessarily going to be easy because

other than some -- your own sense of common sense,

and your own sense of your conscience is going to

guide you to translate what you heard in this

courtroom into a dollar award. She should get a

full award of money damages to compensate her for

her loss. No question about that.

Now, the standard is what is reasonable

compensation. Again, that's just a term of art, and

essentially I think a fair way to look at it is not

unreasonably high, not unreasonably low. And again,

your conscience and your common sense, your

experience in life are your only guides, and that's

what you're going to have, nothing else other than

exhibits in the jury room.

Now, what is not compensatory damages are

something called punitive damages. It's not in this

case. Where you say hey. Carlo Zalewski hit the

plaintiff on the road, we're going to teach that guy

a lesson, and we're going to send a message to big
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1 scary trucks, whatever. A message of punishment

2 that you think in some fashion might be appropriate.

3 That's not part of this case. That's not part of

4 this courtroom. It's not part of the law with

5 respect to damages, not part of this case.

^ Secondly, what is not part of this case is

7 awarding just on sympathy. We're all sympathetic

8 and I'm sure the plaintiff's counsel's hit -- she's

9 got all the sympathy in the world, but what she

10 needs is money to help her adjust her life. That's

11 not part of the damage analysis.

1^ And lastly, what's not part of this case is

13 wages, lost wages. It's not part of this case.

1^ So it essentially boils down to the medicals,

13 future and past, the shown numbers to the care plan,

13 and pain and suffering, those two components.

1"^ Again, the application of reasonableness is

18 standard.

1^ Now, you've heard different testimony about

20 care plans, what they cost, the economists reducing

21 it to present value, and in your good wisdom, you're

^2 going to decide what's appropriate, based upon the

evidence. That s your job. They were presented to

you, all of them, or both of them rather, funding _i

23

24
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for her needs for life, which is appropriate, and

providing for unexpected contingencies down the

road, and everything experts in this field can

perceive as needs in the future. All of that should

be, I anticipate, will be part of your award, and

whatever number you select will be the right one,

the just one.

Now, one thing that has been a little bit of an

issue in the sense of an intangible is we know where

Marcia Rhodes has been, and we've heard a lot of

detail about how she was the day -of the accident,

three months post accident in the hospital, and how

she was when she was coming home and the struggles

they had. There's no question that this period of

time, that was the worst. And you got that. Where

is she going into the future? Unclear. Are there

goals? Are there realistic goals? That's something

for you to decide. And are they achievable goals?

But certainly as the experts said, it's sort of a

work in progress. We're not there yet, it's

certainly not the end of the day as far as

improvement, and a lot of her own uniqueness will

depend upon where she ends up going forward for life

expectancy.
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Now, I said one of the questions I asked Mr

Rhodes, remember one of the things that Adele

Pollard said, knowledge is power. And I use that at

work. Knowledge is power. i want people who work

with me know how I speak and know how I think, so

there's no issues at all. This is what I'm -- this

is what I feel about things. Knowledge is power.

And certainly there's a learning curve that both the

Rhodes are going through, the whole Rhodes family,

acquiring knowledge. And this care plan is sort of

a path towards acquiring knowledge to better her

life, make her more independent. And your verdict

will fund a care plan. Your verdict will fund,

hopefully, following the recommendation to go to

either the BU program or this one in Colorado,

apparently they re both top of the line programs.

But again, that's where Adele Pollard said that's

where you're going to learn things that you're going

to have specialists give you advice. You're going

to have a dietician get involved in the diet, as

opposed to something more ad hoc.

And what it boils down to essentially is a

couple of things that will make her more

independent. Independence means you have more
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freedom in your life. People worry about having a

personal care assistant always transfer you. The

goal, you want to be able to get out of bed in the

morning, you want to be able to get on the toilet,

you want to be able to go in the shower and

transfer. That's an achievable goal. Will she make

it? Who knows? That's a realistic goal.

And one of the two components, when you boil it

all down, is diet and getting stronger, exercise.

Her upper body's got to get stronger so she can lift

herself and accomplish these transfers.

Now, with all due respect to Harold Rhodes'

social worker who told — he said yesterday my

social worker told me neither to encourage or

discourage my wife. I would suggest that if you go

to the BU spinal cord program, they're going to say

it's going to be tough love, it's going to be

encourage. Lose some weight, lift the weights. And

is it going to be easy? No, it's going to be hard.

It's going to be a program of sacrifice. And I

would suggest Marcia Rhodes can do it. Marcia

Rhodes has been compliant. You saw on the

videotape, she's exercising, she's obviously very

intelligent. So I would suggest that she's not
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1 going to give up hope. These are achievable goals.

2 A woman who's 45, with a dietician, can lose weight

3 and can get stronger. Whether or not they'll be

4 fully independent, who knows. She can take driving

5 courses, she can become independent. And according

6 to Dr. Pollard, one of the life care planners, that

V her goal is not to have any personal care people.

Be able to do things on your own. That's where you

9 want to be. That's better for Mrs. Rhodes, that's

10 better for Mr. Rhodes, and that's certainly better

for the daughter. Again, this is the future and no

12

14

one can predict it. But achievable goals. But it's

9oing to be not the social worker advice to neither

encourage or discourage, but sort of the tough love

13 approach. Your own experience that we have in

16 therapy, it's not necessarily easy.

1"^ Now, the defendants never said that Mrs. Rhodes

13 Is going to be a wheelchair marathoner, or join a

19 wheelchair basketball team or anything like that,

20 but life care planners talked about in the universe

21 of people with handicaps and disabilities exist, but

22 certainly transferring upper body strength from bed

23 to a wheelchair does not participate in the Boston

24 Marathon necessarily. i think it's achievable to
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suggest the evidence -- it is an achievable goal.

Now, at the end of the day, your award, and

especially the life care plan, is going to be a

path. We don't know exactly where that path is

going, but you should fund that path. And in a

perfect world, she won't need seven days a week

personal care help, but you should fund it, because

if she does need it, the money's there. In a

perfect -- and hopefully some of the things that

they recommend, the independence will be achieved,

and that's what you should fully fund and award her

pain and suffering. And the husband and the

daughter for something called loss of consortium.

And that's all damages that have been proven and

what you should award for.

Now, the Judge told you at the beginning of the

trial that at the end of this case, the last thing

-- I teach a paralegal course at night, and say the

jury goes out, they're going to return something

called a verdict. It's from two Latin words,

"veritas," the truth; "dicto," to speak. And that's

based upon your conscience and your life experiences

in an effort to try to be fair to all parties in

this case. And I ask that you return your verdict.
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1 and return a fair verdict for the plaintiff and a

2 fair verdict for the defendants.

3 Thank you.

4 THE COURT: Thank you. All right, Mr. Conroy.

5 MR. CONROY: May it please the Court, Mr. and

6 Mrs. Rhodes, counsel.

7 Members of the jury, good morning.

8 JURORS: Good morning.

9 MR. CONROY: Justice is done when compensation

is fair. And that's what this case has been about

froni the very beginning of this trial. What is fair

compensation to Mr. and Mrs. Rhodes and their

12 daughter, Rebecca. From the very beginning of this

14 trial, that's what we've been here about.

12 It's a very unfortunate accident. We all wish

16 we weren't here.

1"^ Mrs. Rhodes' life has been changed

dramatically, in ways that are just hard to imagine.

At the beginning of this case, I told you that. I

also told you that from my clients' standpoint, GAP,

21 Building Materials Corporation, that we're

22 responsible for what happened on that day.

^2 Mr. Zalewski's actions that day legally flow

back to us. And Mr. Zalewski's taken ' .
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responsibility, his employer has, DLS, and my client

GAF also has.

This case is about compensation, not about

punishment. What happened that day was a mistake, a

mistake that Mr. Zalewski regrets deeply.

Then the issue becomes well, what is fair?

What is fair for this case?

It's a very difficult thing to do is to try and

put numbers and assess values on things we take for

granted. You've heard at length about the details

Mrs. Rhodes has with her life. The issues with her

bowel problems and urinary problems. Things we take

for granted each day.

She can't walk again. She can't do things that

each day she was accustomed to doing.

And these are hard, they're very hard for her.

We understand that. And the challenge in this case

has been to look at snapshots of how Mrs. Rhodes'

life was before this accident, and what she did, and

what her interests were, and to try and compare to

after the accident what she does, what she is trying

to do. And at the same time, respect her

limitations. And frankly, it's a challenge for us.

She was badly injured. And we've placed
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ourselves into your hands to come up with a just and

a fair verdict in this case. A reasonable verdict.

Each one of us feels very badly for what's

happened to her. And we can't put aside sympathy.
It just can't be done. And we feel the emotions in

this case. But we can't allow our emotions and our

sympathy to decide what the value is for the losses

here. Because once that's done, ladies and

gentlemen, the system can run amok.

I can't suggest to you how to do it, because I

don t know. That's why, as a group, we ask you to

apply your collective common sense and sort through
the issues and determine what you think collectively
is right, what is fair, and what is just. That's

all I ask on behalf of my clients. Nothing more.

If we look at Mrs. Rhodes to begin with, there

has been a number of different plans presented to

you. we had Dr. Mattson presenting one life care

plan for her future health care expenses. It was on

the order of 1.2 million dollars before it is

reduced to present value.

We had the higher plan that we heard from the

plaintiffs expert. Dr. Pollard. That was in the
range of l and a half to 2 million dollars. These
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pls-iis account for all the future health care

expenses, both expected and unexpected, through the

course of Mrs. Rhodes' life.

There's been different -- there's been

testimony on her life expectancy. One is at 72

years. One is at 82 years. We don't know. We

presented the evidence to you. These are issues

that you can sort out as to what's the best way to

fund these programs, and what the right decision is.

We know from the plaintiff's own evidence, from a

person they consulted with, that 72 years may be the

right number. And if it is, then the cost of the

plan is less. It may be higher. We don't know.

But to be complete, we've presented all the

evidence to you, and you can sort through, and

you'll have the plans. And look through how these

things are itemized, and you'll see that everything

is accounted for in these plans.

We have the past expenses, in terms of medical

And other miscellaneous expenses that this

family has encountered, which are close to a million

dollars.

Use your common sense and your best judgment to

sort out, with these numbers, how do you best
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account for that?

There's the issue of pain and suffering. And

you account for that as well.

All I can tell you, ladies and gentlemen, is be

fair, to be reasonable. There's expectations that

Mrs. Rhodes has for the future to improve her life.

She has certain goals that she's working to. There

has been some complications that she's run into

since this accident. Hopefully she's worked through

those. The leg fractures when she was dropped. A

series of bed sores that hopefully are under

control. They will be periodic. One's back again

now.

You need to account for all these things, but

look to the future. And no one knows what it holds

for Mrs. Rhodes in terms of her level of

improvement. We know what the goals are. We know

what the plans are. And consider all those.

Mr. Rhodes. He has a claim here as well. And

reasonably account for what he has done to help his

wife through all this.

And Rebecca. Rebecca's been through a lot as

well. Her relationship with her mother is changed.

Though she seems to be back doing a lot of things
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that she did with her mom before the accident, it's

different. It's a different relationship. We

understand that.

She's trying to move on. She's doing well in

school. She plans on going to college.

But there's a value for what she's lost. And

you need to sort that out.

It all gets back to a question of what is fair.

Not punishment in this case, but fairness and

reasonableness.

You'll think back on this trial for a long

time. You saw a lot of things, you learned a lot of

things, and you saw a lot of sorrow. But you'll

look back on this trial and you'll say to yourself,

did I do the right thing with how we assessed

damages? Was it fair? Was it reasonable? Was it

controlled? That's what I ask of you.

Thank you.

MR. PRITZKER: Ladies and gentlemen, on behalf

of the Rhodes family, Margaret Pinkham, and the rest

of the team, you've been a great jury. This has not

been an easy thing to go through. Mr. Boyle

mentioned the amount of time you've all been sitting

here, and that's the sacrifice. It's more than
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that. It s more than that because you've had to

hear things that have been uncomfortable. You've

seen things that are uncomfortable. The Rhodes

family has had to bare not only their souls, but

their - their intimacies, their privacy to you.

But there was no other way to do it to get you to

understand what they have gone through as a family,
what Marcia has and is and will be going through for
the rest of her life.

This IS an unusual case in a lot of ways, and

probably one of the biggest ones is that there's no

issue of liability in the case. All of the

defendants have acknowledged their responsibility.
Mr. Zalewski has acknowledged that he was careless

in the way he was driving. Driver Logistics and GAP

have acknowledged that because of their corporate

roles, they are responsible for his behavior.

So they came to you at the beginning and they

come to you now and said that all they want you to

do IS to render a fair and reasonable verdict. But

I'll ask you to reflect for a minute as to what they

did during the trial. Because on the issue of

damages, which is the only thing that you are to

determine, they either low-balled the damages with
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their own witnesses, or didn't mention them at all.

.The only witness on damages that they presented to

you was Jane Mattson.

And as to her, she presented her life care

plan. The first thing she did was choose the lowest

possible life expectancy for Marsha Rhodes. And

we re talking about the life expectancy after her

injury. We all know that she has a life expectancy

or she had a life expectancy of approximately 82

years if it weren't for the injury. So the -- Jane

Mattson chose 72 years for her life expectancy. And

as reinforcement of that, they pulled out Exhibit

63, which was the report of Mr. -- or Dr. DeVivo.

And the last page of that has a schedule on it. And

they cross-examined Dr. Hewins as to whether or not

he understood that schedule. And they also cross-

examined one of the doctors on that.

And it turns out that at age 72, which happens

to be 24.4 years from the time that the report was

written, the survival probability is between .56 and

.53. That means the survival probability is between

56 percent and 53 percent. Or, to put it another

way, Mrs. Rhodes has a better than equal chance to

survive longer than age 72. Notwithstanding that.
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1 Jane Mattson adopted that as the only life

2 expectancy that she used in her life care plan.

3 Now, I have to kind of jump aside for a minute

4 because does it really matter if you use the life

5 expectancy of age 72, the life care plan is going to

6 be less. But think about what that means. What

7 that means is that Mrs. Rhodes is being deprived of

8 ten years of her life. So while the life expectancy

9 part of the damages might be less, you now have to

10 figure out what the worth is, what the value is for

11 the fact that this injury rendered by the defendants

12 who have admitted their responsibility has lowered

13 her life expectancy to ten years. So one way or

1"^ another, it should be compensated for by the

15 defendants.

15 What would happen to Marcia if you actually

1"^ adopted the life care plan of Jane Mattson and on

her 72nd birthday she was still here? She'd be out

of money. For whatever the remainder of her life

was under the life care plan that the defendants

21 presented to you, she would be out of money.

22 Is that fair and reasonable?

23 Ms. Mattson provided no allowance for

24 modifications of the home, except for the kitchen.

18

19

20
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Now, the Rhodes family had a rather nice home before

this accident. Four bedrooms and a bath upstairs.

A downstairs that consisted of a living room, a den,

a dining room and a kitchen. And after the

accident, when Mrs. Rhodes could no longer access

the upstairs or the basement area where Mr. Rhodes

had his office, it was okay with Jane Mattson that

Mrs. Rhodes sleep on a hospital bed in the living

room for the rest of her life. Is that reasonable?

From these defendants who have admitted liability

and have said we're responsible, is it reasonable to

ask a person to sleep in the living room, knowing

that they're handicapped for the rest of their life?

That's what the defendants have presented to you.

There was no provision in the Mattson plan for

any physical exercise club. There was no provision

for added care as she got older. Her only provision

for health care at all or health care aide was three

hours a day, even though Drs. Roaf and Biesaw both

testified that it was unlikely that Mrs. Rhodes

would ever be able to transfer without assistance.

Jane Mattson said gee, if she exercises, if she

loses a little weight, there's no reason why she

couldn't transfer by herself. Let's just stop for a
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minute and reflect on what that means. You saw Mrs.

Rhodes both at the early stage of her post-accident

recovery and then six months ago trying to transfer.

And she does pretty well right now in taking two

hands and being able to lift herself up. The

problem is you need a third hand for the board. So

the people who transfer, who are typically younger

and athletic people, are those people who can

maneuver so that they're lifting themselves up, not

with two arms, but with one arm while they're

the board under with the other, and then

pushing themselves over on the board ^

Now, Mrs. Rhodes is doing a lot better than she

has. Will she ever be able to transfer independent

of any help? Well, the doctors doubt it. Jane

Mattson didn't, but the doctors did. And let's

reflect for a minute on what Ms. Mattson said about

the three hours per day, because it was relying upon

the fact that well, Mr. Rhodes and the daughter are

also around to help.

fair, ladies and gentlemen, to impose

that burden on Harold and Rebecca because of the

accident that was the responsibility of the

defendants? As opposed to providing more reasonable
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health care for seven days a week, so that maybe the

family would be relieved from some of that burden?

Is that fair and reasonable?

One of the most outrageous positions of the

Mattson life care plan, I think, was the provision

for five doctors' visits per year. Five doctors

visits per year given what this poor lady has gone

through, and given what she is expecting to go

through for the rest of her life, and given the fact

that today, as you heard Harold Rhodes testify

yesterday, she has nine doctors that she visits on a

regular basis, including a psychologist, a

physiatrist, which was -- who was Dr. Rhodes, an

orthopedic surgeon, a urologist, a

gastroenterologist, a urologist for her urinary

problems, a gastroenterologist for her bowel

problems, a podiatrist, a wound care specialist, and

her regular doctor. Five visits a year means she

can't see her doctors even once during any given

year. Is that reasonable?

Let's look at damages if we can for a minute.

You've seen most of these chalks before. There

doesn't seem to be any dispute about the past

expenses. Those are expenses that have already been
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1 ^ ^ ^1 expended, in order to care for Marcia, because of

2 her injuries.

3 Very quickly, the $425,000 figure is for

4 medical services and prescriptions to date, those

5 all came into evidence by way of certified records

^ by the medical providers, and they were unopposed.

1 In fact, all of these figures were unopposed. There

8 was home care, medical equipment, medical supplies,

9 miscellaneous stuff like a life care plan that

brings offers and a health club, handicap accessible

van, handicap modifications to the home, which as

you've already heard, probably too much now, for the^

13 three phases, that included design costs. They

14 don't include the kitchen because no costs were

1^ assessed, although both Jane Mattson and Adele

16 Pollard indicated that $20,000 would be appropriate

1"^ additional costs to kitchen modifications.

And the last one, the $49,000 for the basement,

has not been done, although the bids are out and

that hopefully will be done shortly.

^1 That amounts to $911,458 that's been expended

22 so far on Mrs. Rhodes' rehab.

23 Now let's talk about future damages. The

2^ future damages were those based upon the Pollard ^

10

18

19

20
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life care plan, and Dana Hewins, the economist. The

economist, by the way, who also works for both of

the defendant firms in cases like this.

There was loss of household services of

$292,000. And that number has been already reduced

to present value. As you heard Dr. Hewins say,

first he projects out what it's going to cost, and

then he figures out what the award should be as of

the date of the filing of the complaint, so that

they can take that money and use it as necessary, in

order to reach the bigger cost over a period of

years.

And the future medical and personal care

expense also reduced to present value is Adele

Pollard's life care plan, and we took the 83 year

age part of her plan, which was 1.997, close to 2

million dollars.

And the total of those future expenses together

were $2,290,000, for future expenses that it's going

to take to care for Marcia Rhodes for the rest of

her life.

Now, once again, going back to Exhibit 63, the

question is is that an unreasonable age to pick,

they have to pick some age. And I suggest to you
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1 once again, if you go back to that -- to that chart^

2 the probabilities are a lot lower that Marcia Rhodes

3 will reach age 83, but they're not zero. They're

4 not close to zero. In fact, the probability is

5 .2339, close to 25 percent, which is one in four.

6 She has a one in four probability that she will

7 survive beyond the age of 83.

8 Now, if what we're talking about is fair and

9 reasonable compensation against those defendants who

10 have already admitted liability, I suggest to you

11 that using this money and rejecting the Mattson

12 money is the appropriate thing to do.

13 So we take all -- before I put up this next

14 chart, let me just talk to you about what we've just

15 seen. What we've just seen are past expenses that

16 Mrs. Rhodes has had expended on her behalf. And a

17 reasonable estimation of what it will take to care

18 for Mrs. Rhodes for the rest of her life because of

19 her injury. And it's important to focus on the fact

20 that what we're talking about is care for Mrs.

21 Rhodes because of her injury. It does not deal at

22 all with compensation for the infliction of the

23 injury itself, something which is called pain and

24 suffering.
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Now, Judge Donovan will be instructing you on

what the legal requirements are for pain and

suffering, but I'm going to give you a little

preview if I might. Before I do that, let's look at

what the total package is for the damages that you

will be considering.

We've already talked about the medical bills

and other injury-related expenses, those are the

past expenses, of $911,000. We talked about the

future care by way of both the life care plan and

the lost household services, which total $2,290,000.

The total of that is $3,201,000 to care for

Mrs. Rhodes past and future, but all post accident.

That's only to care for her because she has been

rendered a paraplegic.

The last part, which we haven't gotten to at

all, and you've had very little talked about, is the

physical pain and the emotional pain, the physical

suffering and the emotional suffering, which has

been given to Mrs. Rhodes because of this accident.

So we have mental and physical pain and

suffering, which includes emotional distress,

impairment of normal functioning, loss of life. It

is her pain, her loss of function, her loss of
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1 mobility, her loss of freedom, her loss of privacy,

2 her embarrassment at her condition, her depression

3 and the general loss of the enjoyment of her life.

4 That's this final portion. That's the part that the

5 lawyers can't give you a number on. That's the part

6 that you have to take the evidence that has been

7 presented to you. You have to layer on top of that

8 your own personal experience, and you have to come

9 up with a fair number.

10 You have, however, heard some evidence that

11 will help you. The 3.2 million dollars is a very

12 large number, just to care for Mrs. Rhodes for the

13 rest of her life. The pain and suffering that she

1"^ has been forced to endure is huge, and it started

13 the day of the accident. And it started before the

16 crash.

1"^ Let's go back to that first day when Mrs.

18 Rhodes is stopped by Sgt. Boultenhouse, then Officer

15 Boultenhouse. He has his hand up, he's wearing his

20 orange vest. She stops, and she looks in the rear-

21 view mirror. And when she looks in the rear-view

22 mirror, her pain and suffering starts. Because she

23 sees this truck barreling down the hill. And she

has to make some quick decisions. She can't turn to24
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the left because the cars have started coming to her

left, going in the opposite direction. If she went

straight, she would have killed Sgt. Boultenhouse.

So she turned her wheel to the right. And then the

there was the crash. And at the moment of the

crash, you heard Mrs. Rhodes talk about and describe

how she heard her back break. Dr. Biesaw described

it as her back bursting. she heard it. She heard

the fact that she was going to become a paraplegic

before she felt it.

And directly thereafter, she knew that she had

no feeling, no motion from the waist down, but she

sure had a lot of pain from the waist up.

You heard about the fractured ribs and you

heard about the fact that she described them as

knives cutting her from the inside out. She was in

enough pain so that she said -- she testified that

she was pleading for some medication, which they

wouldn't give her until they were able to assess

what her injuries were. That's where the pain and

suffering started.

She didn't deserve anything. She didn't do

anything to deserve that kind of pain.

As horrible and as frightening as that first
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1 day was, now let's just talk a little bit about wha,

2 happened at UMass Hospital, where for the first

3 week, all they could do is try and stabilize her and

4 save her life. You saw the pictures of her strapped

5 into the rotor bed, where all they were doing was

6 trying to prep her enough so that they could then go

7 in and operate on her and see whether or not there

8 was anything about her spine that they could save.

9 And then six days after the accident, when she's

finally stable enough to be operated on, you heard

quite a lot of detail from Dr. Biesaw, as to what

12 happened on the operating table. I know it was

13 probably more graphic than you ever wanted to know,

1-^ but I thought it was awfully telling as he was

13 describing what Dr. Bailey, the orthopaedic surgeon

13 did, that he put his finger into the spine where the

17 spinal cord was supposed to be and it wasn't there.

18 And he knew immediately there'd be no repair to the

19 spinal cord.

20 So what did he do? He aligned the spine, put

21 the rods and the screws in. Dr. Biesaw talked about

22 the functions of the spine being flexible as well as

33 for stability to keep us upright because she's lost

24 the flexibility. Those rods with the screws in are

10
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now just stabilizing the spine enough so that she

can sit up straight. She has to be that way for the

rest of her life.

If that weren't enough, and it should have been

enough, within a week she had other surgery because

she was developing blood clots. Now, the surgery

wasn't to correct the blood clots, the surgery was

to keep the clots from traveling up to the heart, to

the lungs, and to the brain, which would have killed

her. So a week after -- I'm sorry -- two weeks

after the spine surgery, she's back in the operating

room again for more surgery to insert this filter

through the groin. And can you imagine, ladies and

gentlemen, having just come through the back

surgery, what that must have entailed.

Well, she was at the UMass Hospital almost a

month. And there were other complications, as

you've heard, the bleeding of the brain, the air

that formed between the chest wall and the lungs,

just complication upon complication. You'll have

all that. You'll have it in the jury room with you.

I don't really expect you to go through it, but it

was brutal.

Why am I reviewing all of this with you?
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1 Because it deals with the pain and the suffering,

2 which Mrs. Rhodes has endured since the date of this

3 crash

4 So now let's function on Fairlawn -- Fairview

5 -- Fairlawn, where she was for two and a half

6 months. For two of those months, she was in

V isolation because of the development of the staph

infection. So I want you to picture this. Here's

9 the woman who is finally starting to deal with her

10 paralysis. She knows that she's paralyzed from the

11 waist down, she's never going to walk again, she's

1^ tever going to feel again, she probably doesn't yet

10 comprehend all of the other problems that paraplegia

1'̂ offers. But she's trying to deal with it, and

15 everybody who comes into her room is wearing a

15 surgical gown and a mask. Just picture what that

1"^ tiust be like, ladies and gentlemen. And what is it

18 worth?

Well, the stay at the Fairlawn was not only

complicated because of the isolation, but this poor

21 woman, as you know, had her broken ribs which were

22 being sandwiched by the body brace, which was

necessary to allow the spine to heal. I can't

imagine the pain. Maybe you can. But it certainly
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was something that should be considered as part of

the pain and suffering award.

And in addition to that, she developed a blood

clot in her leg, where the leg swelled up to four

times the size of her normal leg. It was so heavy,

it took two people just to move the leg. And all of

this while she's trying to rehab., to become as

comfortable and productive as she can, in insolation

except for the last two weeks of her --of her two

and a half months stay at Fairlawn.

If that weren't enough, then it should be

enough. Will any of us forget quickly Marcia and

Harold Rhodes' 19th anniversary? That was the day

that she came home from Fairlawn. That was the day

that she had the bowel movement accident that •

neither of them expected or were prepared for. And

the worst thing about that was that here is Marcia,

who is helpless in her bed, having to finally

recognize that her husband is trying to move her,

with difficulty, is trying to wash her, is changing

her diaper, and that this will happen over and over

again for the rest of her life.

What is that worth? If I were writing this as

a script, I'd say enough already. But two weeks
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later, she's back in the hospital because of a

gangrenous gallbladder, a gallbladder that she

couldn't feel was becoming so infected that when

they finally recognize what the problem is, it had

to be taken out on an emergency basis. And then she

had to spend two more weeks at another rehab,

center, at the Whittier Rehab. Hospital.

And you heard her description, amongst other

things, of the fact that they put a tube in her

side, in order to drain from the gallbladder cavity
that they had taken out, the blood and the other

fluids, that they kept getting on her clothes and

how embarrassing that was to her.

Well, when she came home from the second stay,
they started a routine. At least they started a

routine. Until she broke her legs. Not one leg as

the defendants made reference to, but both legs.

And If that weren't enough, she developed at about

the same time the pressure sores.

And so between the casts and the pressure

sores, she was forced to stay in her bed for the

next eleven months, except for trips to the toilet

and to the doctor.

All of this, all of this inflicted on her
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because of the injury. All of this in the category
of pain and suffering over and above the 3.2 million

dollars that was spent or will be spent for her

care.

Any one of these events would justify a large

pain and suffering award, any one of them. All of

them together? i don't have a word, but it's

enormous. What would a fair compensation be to

Marcia Rhodes for the -- for one month of having to

be subjected to this. What would a fair

compensation be for one year of being subjected to

this? What's a fair compensation for the last two

and three quarters years that it's been since the

accident? And what will it be for the next 33

years? That's up to you, ladies and gentlemen.

I wish I had some guidance for you. I'm glad,

in a way, that I'm the lawyer whose asking the

questions and you're the ones that finally has to

render the verdict.

But we're not through yet, because we still

have to deal with the loss of consortium claims for

Harold and Rebecca. And I'm not going to spend a

lot of time on it.

Can anyone challenge that the relationship
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between Harold and Marcia, previously a relationship
of husband and wife, has turned into that of

caregiver and manager for Harold and patient for

Marcia. Harold is there to give Marcia whatever

support and help she needs, days, nights and

weekends. Marcia is no longer there to give Harold

the comfort, support, and care which if he doesn't

need now, he certainly will before their

relationship is over. is she able to give that? is

she able to care for him if he gets ill? Are they
able to spend time together the way they used to

before the accident? That's Harold's loss of

consortium claim.

And Rebecca? When Rebecca opened up and

confessed to us all that she does no longer confide

in-her mother with her problems because her mother's

problems are so overwhelming, didn't that say it
all? This is not about having dinner before the

accident and still having dinner, mother and

daughter, after the accident. This isn't about

taking trips down the Cape before the accident, and

they've taken a trip down the Cape, a successful

one, after the accident. This is about the fabric

of the relationship.
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And I suggest to you, ladies and gentlemen,

that that fabric is torn, and it was torn because of

this accident. Marcia is now consumed with her own

care, and Rebecca has withdrawn.

All of this because of the actions of Zalewski,

for which all of the defendants have admitted

responsibility.

Finally, i want to just remind you folks, back

at this opening, when I was trying to paint the

picture of the accident, and you had a couple of

freeze frames, and we'll, go back to one of those

frames, it was Marcia, stopped by Officer

Boultenhouse, Zalewski is just coming over the crest

of the hill. We heard from Trooper O'Hara that the

rate of speed that Zalewski was traveling, that he

traveled 56 feet per second. We know from Trooper

0 Hara and the other officers that there were 750

feet traveled between the crest of the hill and the

point of the accident. That means that it took Mr.

Zalewski 12 seconds, 12 seconds when he had a

straight road, downhill, no one between himself and

Marcia Rhodes, and an unobstructed view. Twelve

seconds when he wasn't looking. Twelve seconds when

he didn't stop. Twelve seconds when he didn't slow
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1 down. And in those twelve seconds, the Rhodes'

2 family's life was changed forever.

3 I know, ladies and gentlemen, that you will

4 render not only a verdict on the care costs, but

5 also a fair verdict on the pain and suffering of

6 Marcia Rhodes and the loss of consortium claims of

7 Harold and Rebecca Rhodes.

8 And I thank you for your attention.

9 the COURT: Members of the jury, I will break

my instructions down into two parts. The first will

be general instructions. Then the second will be

12 specific instructions with respect to the law of

12 damages. That is the only issue that you are being

I'l asked to decide, the damages in this case.

12 When we began, I told you that I had two

12 functions. One was to rule on the admissibility of

1"^ the evidence, and then the second would be to

12 instruct you on the law. So that's what I will do

19 now.

It is your duty as jurors to accept the law as

21 I state it to you. You should consider all my

22 instructions as a whole. You may not ignore any

22 instruction or give special attention to any one

instruction. You must follow the law as I give it i

10

24



1

2

3

4

5

6

7

8

9

10

11

12

13

14.

15

16

17

18

19

20

21

22

23

24

7-89

to you whether you agree with it or not.

In a civil case, the person who is bringing the

claim has what is called the burden of proof, and

therefore it is the function of the plaintiff's

lawyer to go forward with the evidence, because the

plaintiff has the burden of proof. And the

plaintiff must prove his or claim by what is called

a fair preponderance of the credible evidence. In a

moment, I'll tell you what is meant by that term,

fair preponderance of the credible evidence.

In this case we have Mrs. Rhodes, who has her

own claim in this case for damages. We also have a

claim brought by Mr. Rhodes, and I'll talk about

that later, that's a loss of consortium, and a claim

by Rebecca Rhodes, also for her loss of consortium.

So when you are analyzing their claims, each

one of them will have the burden of proving their

damages.

It was the function of all the attorneys to

object to evidence that they felt was not relevant

for the issues you'll be deciding. And there have

been a few objections to the questions asked of some

piece of evidence. You are not to draw any adverse

inference from the attorney objecting to a question
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1 or a piece of evidence. The attorney was not trying

2 to hide anything from you. What the attorney was

3 doing was asking me to make a ruling on the

admissibility of that piece of evidence, and I did

5 so

6

19

20

21

22

Your function as the jury is to determine the

V facts of this case. You are the sole and exclusive

8 judges of the facts. You alone determine what

^ evidence to accept, how important any evidence is

that you do accept, and what conclusions to draw

from all of the evidence.

You must apply the law as I will give it to

13 you-, to the facts as you determine them to be, to

14 , decide whether or not the plaintiff has sustained

15 her burden of proof, being Mrs. Rhodes, or Mr.

Rhodes or Rebecca Rhodes. You should determine the

1"^ facts based solely on a fair consideration of the

18 evidence.

You are to be completely fair and impartial.

And you are not to be swayed by prejudice or by

sympathy, by personal like or dislike towards either

side. You are also not to decide any of the facts

33 of this case based upon speculation, surmise or

24 conjecture.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

7-91

While the attorneys were asking the various

witnesses questions, you may have thought I wish the

attorney would ask that witness this question, and

maybe if that question was never asked or there's no

evidence on that issue, you could not guess about

what the answer would have been.

In other words, what you will do is you will

confine your deliberations to the evidence that has

been introduced and only to that evidence.

As I indicated a moment ago, you will decide

the facts solely from the evidence admitted in this

case, and not from suspicion, conjecture or

speculation.

You've just heard the attorneys argue to you

their memory of the evidence, and I may have to

comment on my memory of the evidence in instructing

you on the law. However, it will be your collective

memory of the evidence that will control. So if

your collective memory is different from the

attorneys or from mine, your memory is going to

control.

Also, the attorneys' function was to argue the

evidence that was introduced, not to offer their

opinions. So to the extent that anyone may have in
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their final argument offered an opinion, you're to

disregard that. The function of a final argument Is
simply to argue the facts that have been Introduced

and you have to keep to those facts.

So the evidence is going to consist of the

testimony of the witnesses as you, the jury, will

recall it. And you will have 72 exhibits with you,

and there have been some stipulations. And the main

stipulation is that the defendants admit that they
were liable for this accident, and therefore, they

admit that the only issue is the issue of damages.

So it s from your collective memory of the

answers given by the witnesses, the exhibits and the

stipulations, that you will determine the facts of

this case.

The proof is not determined by the sheer volume

of the evidence or the number of witnesses. it's

the weight of the evidence, it's strength intending
to prove the issue at stake that's important. So

your function will be to weigh the evidence.

We've had different types of witnesses come in.

We've had some expert witnesses, and we've had some
lay witnesses, and I'll tell you in a moment about

weighing the testimony.
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Some things occur during the course of trial

which are not evidence, and you may not consider

them as evidence. When we began, you heard the

opening statements of the attorneys. I indicated

prior to the attorneys making their opening

statements that that would be an outline of the

attorney's case, but not evidence.

The questions that were put to the witnesses

were not evidence, only the answer given. And there

were questions asked of various witnesses, and

answers were given on occasions that said no to the

question, to the fact that was contained in that

question. So that fact that was in that question

when that witness answered "no," is not in evidence

through that witness. It may have come into

evidence in another way, but not through that

witness.

The final arguments as I've said that you just

heard were not evidence. That was the opportunity

of the attorneys to argue to you as advocates the

evidence that has been introduced, and not their

opinions, but the evidence that has been introduced.

What I'd like you to do is I'd like you to

consider the evidence as a whole. Do not make up
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1 your mind about what the verdict should be until

2 you've gone to the jury room and you've had a full

3 opportunity to discuss the evidence. You must keep

4 an open mind until then.

5 It is your duty to decide disputed questions of

6 fact. There are disputed questions of fact in this

V case with respect to the damages.

8 You will have to determine which witnesses to

9 believe and how much weight to give their testimony.

You should give the testimony of each witness

11 whatever degree of belief and importance that you

^2 judge it's fairly entitled to receive. You are the

sole judges of the credibility of the witnesses. If

14 there's any conflict in the testimony, it is your

15 function to resolve the conflict and to determine

16 where the truth lies.

Now, as I said a few moments ago, we have had

some expert witnesses come in who have given

in this case, and we've had lay witnesses,

just fact witnesses who testified to.what they

21 observed or felt.

Whether it be an expert witness or a lay

23

24

witness, you treat everyone the same. That means

that you may believe everything the person said, you
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may believe nothing the person said. You may

believe part of what the person said and reject the

rest of it. And that's up to you, because you have

to assess the credibility of the witnesses.

Now the reason why we allow expert witnesses to

come in and testify because there are disciplines

where you and I in our everyday

experiences may not be familiar with them. And so

therefore, we allow these folks who based upon their

education, training and experience, can come in and

formulate opinions. But again, you will treat the

expert witness exactly as you treat any other

witness. You have to decide. Do we believe

everything that person said, do we disbelieve

everything that person said, do we believe part of

what that person said, and reject the rest of it?

If you do not believe a witness' testimony that

something did not happen, your disbelief is not

®^idence that it did not happen. When you

disbelieve a witness, it means you have to look

elsewhere for credible evidence on that particular

issue.

In deciding whether to believe a witness, and

how much importance to give a witness' testimony,
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you must look at all of the evidence and draw on

your own common sense and your experiences of life.

Often it may not be what a witness says, but how he

or she said it that may give you a clue whether or

not to accept his or her version of an event as

believable.

You may consider a witness' character,

appearance and demeanor on the witness stand,

frankness or lack of frankness in testifying,

whether the testimony is reasonable or unreasonable,

probable or improbable. You may take into account

how good an opportunity the witness had to observe

the facts about which he or she testified. The

degree of intelligence the person shows, and whether

the person's memory seems accurate.

You may consider a person's motive for

testifying, whether the person displays any bias in

testifying, and whether or not the person has any

interest in the outcome of this case.

References were made to discovery that occurred

prior to trial. And one of the vehicles that was

used was a deposition. Before the case is presented

to a jury, the attorneys have an opportunity to

obtain information, not only from the parties to the
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action, but from witnesses. And from experts. And

they can use different methods to obtain that

information. And one of them is a deposition.

And a deposition is very similar to what has

occurred in this courtroom. Except it's without a

jury and without a judge and without a court officer

and without a clerk. In other words, there is a

court reporter. The attorneys are gathered

together, there is a witness who is going to be

asked questions. That witness is placed under oath,

asked questions, and then gives answers to the

questions. That is eventually transcribed in what

we call a transcript, a readable form of what

occurred. That deposition can be used at trial in

various ways.

If it's a party to the action, that is any one

of the plaintiffs, any one of the defendants or the

defendant employees, anything that they said at the

deposition can be used as an admission of fact by

them.

Now, with respect to all witnesses, including

the parties to the action, depositions can be used

in other ways. They can be used to refresh

someone's memory. And the person -- and that has
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occurred during the course of this trial. The

person was given a deposition, their deposition, and

said would you read it to yourself. Did that

refresh your memory as to what I had asked you or so

and so had asked you at the deposition. And if the

person said yes, they go on and they testify from a

refreshed memory.

Deposition testimony can also be used to

impeach what someone said during the course of

trial. For that to occur, you, the jury, must make

a preliminary determination that the witness

testified on a particular topic to you during the
trial but previously gave a statement, maybe at a

deposition, on the same topic, and that the two

statements were inconsistent with each other. And

If that occurred, then we allow the one that was

given before trial into evidence on the issue of the

credibility of the witness. in other words, do you
want to believe what they said during trial if prior

to trial they said something different on the same

topic? So that IS -- that goes only to the issue of

credibility.

There are two types of evidence that you may
use to determine the facts of the case. Direct
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evidence and circumstantial evidence. And I know

you've heard those words before, and you probably

know exactly what they mean. Let me explain them in

the context of a civil case.

You have direct evidence where a witness

testifies directly about the fact that is to be

proved, based upon what he or she claims to have

seen, heard or felt with his or her own senses. And

then the question for you is do you believe the

witness.

Circumstantial evidence, on the other hand,

means that no witness can testify directly about the

fact that is to be proved, but you're presented with

evidence of some other facts, and you're asked to

draw a reasonable inference from them about the fact

that is to be proved.

Now, direct evidence could occur. For

instance, if we had to prove that the light was red

on the corner of Court and High Street, right

outside this building, looking down Court Street, on

a certain day at a certain time. And there was a

witness out there who said, I looked at my watch,

and I looked up at that light, and at that time the

light was red. And that witness came in and
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testified to the jury, i looked at my watch, i

looked up at the light, the light was red, I was

looking down Court Street, it was that particular

day. All right? That's direct evidence. And then

the jury would have to decide well, what -- do we

believe that witness.

Now, circumstantial evidence, as I said, means

that no witness saw anything, heard anything or felt

anything. But you're presented with evidence of

some other facts.

So let s say the fact that had to be proved was

X. And no witness can come in and say I saw X, I

heard X, I felt X. But you had other facts, and

I 11 call those A, b and C. What circumstantial

evidence means is you look at A, B and C, and see if

you can draw a reasonable inference about X. That's

what circumstantial evidence is.

An inference is a permissible deduction that

you make from evidence that you have accepted is

believable. Inferences are things you do every day.
They re little steps in the reasoning process. Take

some known information, you apply your experiences

of life to it, and you draw a conclusion. You may

draw an inference even if it is not necessary or
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inescapable, as long as it is reasonable and

warranted by the evidence.

I place the emphasis on the word "reasonable."

Let me give you some examples of direct evidence and

then circumstantial evidence.

Saturday -- last Saturday was a lovely day.

You may have been out mowing your lawn or sitting on

your porch, reading the newspaper, catching up on

what the Red Sox were doing. You saw the mailman

come down the street, go to your mailbox and deliver

your mail. Direct evidence of your mail being

delivered at your house on Saturday, you observed it

with your sense of vision.

The day before, last Friday, you were in court

all day long. And maybe when you got home from

court, you went to your mailbox, opened the mailbox,

and if you did, and the mail was in the mailbox,

well, you did not see it delivered there on Friday,

YOU have circumstantial evidence. You have the

mail in the mailbox and you know from your

experiences of life, it'll get there when the

mailman gets to your house. So you could reasonably

infer that while you were in court last Friday, or

on your way home, the mailman delivered your mail.
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It's taking circumstantial evidence, applying your

experiences of life, and drawing a reasonable

inference.

If you walked out into your kitchen and you saw

that the stove was on, you saw there was a pan on

the stove, and you saw there was steam coming out of

the pan, that's all you saw. You never saw anyone

put anything in the pan. Could you reasonably infer

there's water in the pan? Well, think about this.

You could put Olive oil in a pan and turn the gas on
or the electric on and it reaches its boiling point.
It will also give off steam. So there's other

matter out there besides water that will give off

steam when it reaches its boiling point. So on that

limited circumstantial evidence, you could not

reasonably infer there's water in the pan.

But what about if you walked out into the

kitchen and again you see the stove is on, the pan's
on the stove, and the steam's coming out of the pan.
And then on the counter, next to the stove, you see

a cup, a saucer and a tea bag. Put together the

circumstantial evidence, apply your experiences of
life, you could now reasonably infer there's water
in the pan. Do you know 100 percent whether there
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is or is not? No. But it would be a reasonable

inference to draw from the circumstantial evidence.
So a few moments ago when I said if the fact

that had to be proved was X, in other words, if we
had to prove there's water in that pan, and we never
saw anyone put anything in the pan, no one told us

they put anything in the pan, we look at the

circumstantial evidence, the A, B, and C. That is,
that we have steam coming out of the pan because the

stove IS on, we have a cup, a saucer, and a tea bag.
That s the A, B, and c that you look at. You apply
your experiences of life to that. And you see if

you can draw a reasonable inference about what's in

the pan.

So that's the distinction between direct

evidence and circumstantial evidence.

The facts of the case can be proved either with

direct evidence or circumstantial evidence. When

you're dealing with circumstantial evidence, you

must be able to draw a reasonable inference. And

the word is -- the emphasis is on the word

"reasonable."

A few moments ago, i told you that in a civil

case, the one who brings the claim has the burden of
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1 proof. So with respect to Mrs. Rhodes, she will

2 have the burden of proving her damages. With

3 respect to her husband, Mr. Rhodes, he has the

4 burden of proving his damages. And with respect to

5 their daughter, Rebecca Rhodes, she has the burden

6 of proving her damages.

7 So what is the burden of proof? I'll use the

8 word "plaintiff." You take each one of them

9 individually.

10 The plaintiff must prove the validity of his or

11 her claim by a fair preponderance of the credible

12 evidence. That means that you may return a verdict

13 for the plaintiff only if the plaintiff has produced

14 evidence, which proves to you that it is more

15 probable than not that the facts necessary to make

16 out the plaintiff's case are true.

17 If you were to take all of the believable

18 evidence and put it on opposite sides of a pair of

19 scales, the plaintiff must produce enough evidence

20 to have the scale tip in his or her favor. It only

21 has to tip slightly, but it has to tip in his or her

22 favor. That is what is meant by is it more probable

23 than not.

24 Now, the burden of proof in a civil case is
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d-iffsirsnt than in a cniitiinal cass. In a cniitiinal

case, the government has to prove someone guilty

beyond a reasonable doubt. It's a much higher

standard.

In a civil case, is it more probable than not

that the facts necessary to make out the plaintiff's

case are true. That's the standard that you will

apply in this case.

There is a second distinction between a civil

case and a criminal case. And that is the number of

jurors necessary to render a verdict.

In a criminal case, the twelve deliberating

jurors have to agree unanimously. So in a criminal

case, the verdict is either twelve to zero or zero .

to twelve. It's either guilty or not guilty. It

has to be a unanimous verdict. In a civil case,

it's a lesser number. It's by five-sixths of your

number.

Now, if there were twelve deliberating jurors,

that would be very easy. Five-sixths of twelve

would be ten out of twelve.

In a civil case, the attorneys can agree to

allow more than twelve to deliberate. The attorneys

are all extremely appreciative of the fact that you
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1 people have come in to do your civic duty, and have

2 sat here over the entire length of this trial,

3 observing everything that's been going on in the

4 court, paying close attention to the evidence, and

5 they have therefore decided that all thirteen of you

6 will agree.

7 Well, in a civil case, as I said, it's five-

sixths of your number. That creates a little bit of

a problem if I apply it to thirteen of you. Some of

you may recall the story of Solomon about splitting

the hairs. Well, we won't do that. We'll simply

12 revert back to our grammar school mathematics. And

12 you all remember from grammar school when you took

1^- fractions that when you got to the halfway mark, you

1^ round up, below the halfway mark, you round down.

Well, we re at the halfway mark, we round up. So

when eleven people agree, you will have a verdict in

this case. Twelve may agree, all thirteen may

agree, but as soon as eleven agree, there will be a

20 verdict in this case.

21 At this point, I'm going to appoint Ms.

^2 Minnich, in seat number seven, as the foreperson of

this jury. Now, your function as the foreperson is

actually three-fold. First, you have to give
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everyone a full opportunity to discuss the evidence.

Secondly, you have to take the vote. And when you

have eleven votes, you'll have a verdict. And your

third function will be to fill out what is called a

special verdict question. And I'll go over that at

the end. But those are your three functions. Give

everyone a full opportunity to discuss the evidence,

take the vote, and fill out the verdict slip.

Let me switch gears now and let's talk about

damages. Because that's what this case is all

about.

Just to repeat, each one of the plaintiffs have

the burden of proving their damages by a fair

Preponderance of the credible evidence. The purpose

of the law in awarding damages is to compensate an

injured person for the losses incurred because of

another's negligent conduct. The object is to try

and restore the person to the position that he or

she would have been had that wrong not occurred.

The law does not punish anyone because of an

accident. The purpose of awarding damages is simply

to put the person in the best position that he or

she would have been in had that wrong not occurred.

Damages are to be awarded to the plaintiff as a
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fair and reasonable compensation for the legal wrong
done to her or to -- as we get into Mr. Rhodes and

Rebecca, the legal wrong done by the defendants.

There's no special formula under the law to

assess Mrs. Rhodes' damages. it's your obligation

to assess what is fair, adequate and just. You must

use your wisdom and judgment and your sense of basic

justice to translate into dollars and cents the

amount which will fairly and reasonably compensate

the plaintiff for her injuries. You must be guided
by your common sense and by your conscience.

In determining the amount of damages, which

Mrs. Rhodes is entitled to recover, there are

certain areas that you should take into

consideration.

The first area is medical, hospital and nursing
expenses incurred by the plaintiff as a result of

her injuries. Mrs. Rhodes is entitled to be

compensated for those expenses which were reasonable

in amount and which were reasonably necessary to

restore her to some form of good health. You must

determine whether the expense was reasonably related
to the treatment and care of the plaintiff and

whether the charge itself was reasonable.
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You should also consider and allow a fair and

reasonable sum for any permanent condition caused or

resulting to the plaintiff as a result of the

accident. This may include permanent marks, scars,

permanent loss of bodily function. You must

determine what amount will fairly and reasonably

compensate her for that loss.

You may also consider and allow the plaintiff a

fair and reasonable sum for damages that reasonably

are to be expected in the future as a result of the

accident.

The plaintiff is entitled to recover for

whatever expenses she proves are reasonably related

to diagnosis and treatment and the condition brought

on by the accident or the resulting injuries.

Now, the plaintiff is also entitled to be

compensated and recover for all costs which were

necessary and reasonable in order to accommodate her

disability in her home and anything else. Her home

and the van, whatever else.

She is entitled to recover for the reasonable

cost of cure, alleviation of suffering, or

limitation and control of disability related to the

accident. Keep in mind that those costs will be
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incurred in the future. So any costs that occur in

the future means that you are going to have to

reduce those future costs to the present value as of

the date of the filing of this complaint, which was

July of 2002.

So when you are dealing with any future

expenditures, future costs, you have to reduce it to

the present value as of the date of the filing of

the complaint, and I'll elaborate on that in a

moment.

The second area that the plaintiff is entitled

to have you consider and award her damages, and that

is in the area of pain and suffering. And pain and

suffering are of two types. Physical pain and

suffering and mental pain and suffering.

For physical pain and suffering, you are to

consider the areas of the body in which you find the

plaintiff physically injured. You are to take into

account the past pain and suffering endured by the

plaintiff since the date of her injuries, the

present pain and suffering caused by the injuries,

and any future pain and suffering, which you find to
be proved with reasonable medical probability.

Now, mental pain and suffering includes any and
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all nervousness, anxiety, embarrassment, or mental

anguish resulting from the injuries. Again, Mrs.

Rhodes should have you consider past, present and

probable future medical suffering.

Now, in allocating, as I said, any future

expenditures, you have to reduce it to the present

value as of the date of the filing of this lawsuit,

which was July of 2002.

You've heard an expert talk about present

value. Let me give you my little example of how one

can arrive at the present value. Something that I

think maybe many of us would be a little more

familiar with.

If you were to go out on July 12th, whatever

the day was that the suit was filed in 2002, and buy

a United States Savings Bond with a face value on it

of $25. On that day, the government would say to

you, well, listen, you pay me $18.75, whatever it

is, come back in seven years, and I'll give you the

$25. Well, the present value of that bond, that $25

savings bond is $18.75 at the time you bought it.

The intent being that the government will take that

$18.75, invest it, so that in seven years when you

return to cash in your bond, and the government will
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1 have that $18.75 appreciate to $25, so they can pay

2 you back. So the present value of the $25 bond is

3 $18.75. Any future award has to be reduced to the

4 present value. The purpose being that a person

5 could take that money and invest it, so that at the

6 time that it is due and needed, it will have

7 appreciated to cover those expenses.

8 You are to take into consideration the nature

9 of the injuries that were sustained by Mrs. Rhodes.

You are to determine what would be a fair and

reasonable figure to compensate her. You may

12 consider the extent to which Mrs. Rhodes' injuries

12 have caused her a loss of pleasures, which she

1^ otherwise probably would have had in the form of her

12 work, her family life, her social activities or

12 whatever. The plaintiff is entitled to full

1"^ oompensation for any reduction in the enjoyment of

lite which you conclude has resulted or probably

15 will result from her injuries.

20 To arrive at a monetary figure for the

21 plaintiff's pain and suffering, you must use your

good sense, your background and your experiences

22 in determining what would be a fair and reasonable

24 figure to compensate her for past, present and
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future pain and suffering.

You then would take the award that you have

under Part 1, which would be all of the iriedical

expenses and consequential damages, such as changing

and adapting the house, the van, so on and so forth,

all of those costs, your pain and suffering, and add

those two together, and that would be the award for

Mrs. Rhodes.

References were made to the fact that prior to

the accident Mrs. Rhodes had some pre-existing

mental health issues. If the accident caused by the

defendants aggravated a pre-existing condition, the

defendants are liable for the amount of aggravation.

But if the combined effect of the defendant's

wrongful conduct and a pre-existing condition

produces a new injury, the defendants are liable for

the new condition.

A party who has been injured has a duty to use

all reasonable efforts to mitigate the injuries. So

the plaintiff has to have used reasonable efforts to

mitigate her injuries. But the burden of proof is

on the defendants to prove that she did not take

reasonable efforts to mitigate her injuries. If the

defendants prove that the plaintiff did not do so.
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you must reduce any award of damages by the amount

that the plaintiff reasonably could have reduced the

total damages.

The next portion of the case deals with the two

claims. One by Mr. Rhodes and one by Rebecca Rhodes

for loss of consortium. So in addition to the

damages that I've just described to you with respect

to Mrs. Rhodes, you are going to have to consider

this other claim for loss of consortium.

Mr. Rhodes and Rebecca Rhodes are seeking in

this action a loss of consortium. That's a claim to

recover for the damages that each one of them

individually has suffered as a result of the

defendant's negligent actions. This type of claim,

as I said, is called a loss of consortium or a

parental society, depending upon whether you're

talking about an adult spouse or a child.

It allows the spouse or the child of a

physically injured person to recover as a result of

the negligence of a third person. Now, the word

"consortium" really means the right which flows out

of the marital relationship between a husband and

wife. It's the right to enjoy the society, the

companionship and the affection and the sexual



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

7-115

relations between spouses as part of that marital

relationship. But it's also a right that a child
has With respect to his or her parent, to enjoy
their society, their companionship and their

affection.

If you find that the plaintiffs, Harold Rhodes
and Rebecca Rhodes, have proven that the negligence
of the defendants were a substantial contributing
factor to their loss of consortium, then you must

award them damages for their loss of consortium.

You may consider on this question of loss of

consortium, again, the loss of companionship,

society, loss of comfort, solace or moral support.

And as far as Mr. Rhodes goes, the loss of any

sexual relations, any restrictions which have been

placed upon social or recreational life, and

basically any deprivation of the full enjoyment of

his marital relations with his wife or Rebecca's

relationship with her mother.

If you find that Rebecca Rhodes should be

compensated for any loss of consortium, you should

award her damages from the time of her mother's

accident, until you determine that she no longer

would be dependent on her mother's support.
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In assisting you, Madam. Forelady and members of

the jury, we have these special verdict questions.

And there are directions under every set of

questions, so I'll just read the questions and you

can follow the directions.

Question No. 1. What sum of money will fairly

and adequately compensate the plaintiff Marcia

Rhodes for the injuries sustained as a result of the

defendant's negligence? The first line is the

amount in words, and the second is the amount in

figures. And it is the total award that I've talked

to you about in damages. That is all the medical

expenses, and attendant costs with respect to the

house and the van and so on and so forth, and the

life plan and all those aspects, and then the pain

and suffering.

Question 2. Did the plaintiff Harold Rhodes

sustain a loss of consortium as a result of the

injuries to his wife, Marcia Rhodes? When you have

eleven votes, you'll check the line that says yes or

no.

Question 3. What sum of money will fairly and

adequately compensate the plaintiff Harold Rhodes

for the loss of consortium? For his loss of
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consortium. Put the amount in words and the amount

in figures.

Question 4. Did the plaintiff Rebecca Rhodes

sustain a loss of consortium as a result of the

injuries to her mother Marcia Rhodes? Again, eleven

votes, you check the line that says yes or no.

And Question 5. What sum of money will fairly

and adequately compensate the plaintiff Rebecca

Rhodes for the loss of consortium? The first line

is the amount in words, and the second is the amount

in figures.

And then Madam Forelady, it says I certify that

five-sixths of the jurors have answered the

foregoing special verdict questions. There's a

place for you to put the name and put the date.

During the course of the trial, you — some of

you, maybe all of you have been taking notes. When

we began, I said that we will pass out notebooks to

assist you, and if you wished, to take notes to help

you individually, personally, remember the evidence

or a piece of evidence. Those notes are not

evidence.

When you go to the jury room, no juror can say

well, when so and so was testifying, I took this
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1 quote, unquote, that's the evidence. No. The

2 evidence is your collective memory of what that

3 person said, not your notes. Your notes are to help

4 you remember the evidence, but they are not

5 evidence. So you have to keep that in mind. So

6 when you go to the jury room, no juror can get up

7 and say, wait a minute, this is what the evidence

8 is, I have it in my notebook. No, the evidence is

9 from the three sources I've already indicated. The

10 answers that you collectively remember that the

11 witnesses gave to the questions asked, the 72

12 exhibits, and the stipulations.

1^ Having said all that, I have to see counsel at

14 side bar for a few moments. You've been seated for

1^ s long time. If you'd like to stand and stretch,

1® you may do so, but no talking, please.

17 (CONFERENCE AT THE BENCH, AS FOLLOWS:)

1® the COURT: All right. Let's start first with

10 -- who wishes to address --

20 MS. PINKHAM: Your Honor, I'd like to address

21 the instructions. Since the defendants have taken

22 the position that Mrs. Rhodes will have reduced life

expectancy, I think the instruction on pain and

suffering needs to address the fact that if she does .

23

24
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have -- if they've predetermined that she will have
a reduced life expectancy, that is something that

they should also consider in making the pain and

suffering award.

THE COURT: All right. What else?

MS. PINKHAM: Your Honor, we had the previous

discussion about whether the pain and suffering --
future pain and suffering should be reduced to that

present, value. You had indicated that you were

going to give the instruction that you did, and we

would simply like to put our objection on the

record.

THE COURT: It's noted.

MS. PINKHAM: Thank you.

THE COURT: All right. Defendants, who wishes

to go first? All right, Mr. Boyle.

MR. BOYLE: I ask the Court to instruct the

jury that the award is not taxable, and I would

again ask the Court to give that instruction.

THE COURT: Yes, I decline to do that.

Anything else?

MR. BOYLE: And on the charge, your Honor,

there was an issue of redacting an exhibit, which we

agreed to.
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THE COURT: Yes, what I'm going to do, as soon

as I send the jury out, we'll go over that because I

have to have you people check on the 72 exhibits

anyway, but I know there's a dispute. I'm sure we

can resolve that.

All right. Now, Mr. Conroy.

MR. CONROY: I would join in Mr. Boyle's

request regarding the interest instruction.

Specifically we requested in our instructions, in

GAP'S instructions. No. 28 through 30, interest

relevant instructions I would ask be given. That's

on Page 9.

The other issues I would ask is our instruction

No. 17, which we did discuss in our charge

conference dates. Neither Mr. Rhodes nor Mrs.

Rhodes are making a claim for past lost wages,

future lost wages or the loss of earning capacity.

Therefore you are instructed that you should not

award damages for past or potential future lost

wages in this case, and it would be proper for you

to do so.

Just to support that argument, i feel with all

the talk of consequential damages, anything else

that they have incurred, the jury could very well
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take that as an indication that lost wages are

included within there.

Lastly, Judge, the -- you gave a mitigation of

damages instruction, which the defendants have

requested in Instructions No. 33 through 37. j

would ask for an instruction that that applies to

each of the plaintiffs. As it was given, it only

applied to Mrs. Rhodes. But as plaintiffs in the

case, I feel that Mr. Rhodes and Rebecca Rhodes

would also have a duty to mitigate their own damages

in this case.

THE COURT: What evidence have you offered that

they have not? The burden is on the defendant to

offer evidence of mitigation. So what evidence have

you offered with respect to Mr. Rhodes that he

didn't mitigate his loss of consortium claim?

MR. CONROY: Well, Judge, there was testimony

that -- by Dr. Roaf that he was properly instructed

and that she thought her family was instructed on

how to properly care for this person. Then there

was testimony that he was unable to do it or did not

do it. There's been evidence such as Rebecca Rhodes

refused to get her driver's license, to spend more

time with her mother. Those are just a couple of
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examples that I can think of as I sit here.

THE COURT: I'll decline to do that. Thank

you.

(END OP BENCH CONFERENCE)

THE COURT: Madam Forelady, during the course
Of your deliberations If you have any questions on
the law of damages, I will answer the questions on
the law of damages, but Ifs up to you people to
determine the damages. That's solely within your
domain.

What we're going to do Is we'll swear In our
court officer. As I said, if you have any question,
you write it down on a piece of paper and knock on

door and give it to our court officer. Then I'm
going to have counsel go over -- „e have to put
together all those 72 exhibits, and then we'll send
those in to you as quickly as we can.

All right.

THE CLERK: Officer Waite, do you solemnly
swear that you will keep this jury in some separate
but convenient place until they are agreed, that you
will suffer no person to speak with them nor ask
them if they are agreed, nor suffer them to disperse
until they are discharged of the verdict, except by L
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order of the Court, so help you God?

COURT OFFICER; J do.

THE CLERK: Thank you.

THE COURT: All right. The jury can go out.

(JURORS OUT TO BEGIN DELIBERATIONS at 11:50 a.m.)
(Without the presence of the jury, as follows:)

THE COURT: All right. It is my understanding
that the police report, which had a sentence, I

issued Zalewski Citation No. blah, blah, blah.

You're moving, Mr. Boyle, to have that excised from
th6 6xh.it>it; is that corract?

MR. BOYLE: Yes, your Honor. That was

Inadvertently overlooked. The court ruled on a.
motion in limine and the citation is not in

evidence. My Brother substituted an exhibit that
was inadvertently marked yesterday, and we just ask

you - -

THE COURT: All right. Any objection?

MR. PRITZKER: I don't, your Honor.

THE COURT: Okay. What we'll do is then we had

blacked out -- I'm not sure whether it would be

better if it was whited out and then insert that one
page, so why don't we -- this wouldn't do because I

know that they could go like this and read it. That
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is, hold it up and read it. So, why don't we take

another copy of it and we'll white it out. And then

let's see how it looks.

You can all sit down.

What's the other problem?

MR. BOYLE: The notebooks that Mr. Pritzker

gave to the jury, they all have that original

exhibit. I told the clerk that we had objected to

the jury getting copies of exhibits in notebooks in

the jury room. The chalk, they could use it during

testimony and help with the doctors, but they

shouldn't have something that the paralegal from

their firm assembled at night, except that it's

duplicated. But the only thing in the jury room

ought to be 72 original exhibits. Not 13 books with

not all the exhibits, but I think it's all the paper

exhibits. I don't think the chalks ought to go into

the jury room.

THE COURT: Well, the -- what I understand is

in those books are all the exhibits, that there's no

chalks in those.

MR. PRITZKER: They're identical copies, your

Honor, and we'll be happy to make sure that this

redacted one --I'm sure they're not focusing on the
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Officer Kingsbury's report because liability is no

longer an issue, but we'll be happy to make sure

that that's at an appropriate time substituted.

MR. BOYLE: The books aren't exhibits, your

Honor. The only exhibits are on the clerk's

counter.

THE COURT: I understand, but they are copies

of -- they're not chalks. Everything that's in

those -- from what I understand from what Mr.

Pritzker has said, those are all -- have all been

marked as exhibits.

MR. BOYLE: I understand that.

THE COURT: Yes.

MR. BOYLE: The book itself though is a copy of

an exhibit that can be used as a chalk, in the sense

that I could give 12 copies of something to the jury

and enable them to explain, understand some

testimony, but all those copies don't always go into

the jury room.

THE COURT: But that's a chalk. This is not --

these are not chalks. These are excerpts from

various exhibits, which means that they are, in

fact, exhibits. Now, granted, it might be

highlighting one thing over another. However, I
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think for the ease and convenience of the jury, and

that's what we want, I think we want to assist the

jury in performing their function of determining the

damages, that in my discretion, I'm going to allow

them to keep those notebooks, those binders.

MR. POLLOCK: Your Honor, just a couple of

points of clarification. is there any way the

binders can be retrieved and that one page replaced

in each of them, which shouldn't take too long to

do, once the agreed highlighting is done.

THE COURT: Which binder was that, the first or

the second one?

MR. PRITZKER: Second, your Honor.

THE COURT: The second? Okay.

MR. POLLOCK: Also just by way of

ication, it's not all the exhibits. For

example, plaintiff's declined to copy Dr. Mattson's

life care plan, and insert it in there. It's just

the ones -- from my understanding, they copied the

ones they felt they wanted to give to the jury.

THE COURT: Well, see, you know, it's --

unfortunately, I think if you people had raised that

with me before, I would have made a ruling that --

you know, if one goes in, the other one goes in.
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You know, it's kind of late at this stage of the

game, but I would have entertained that. Either

that or I would have excluded it. I thought Dr.

Mattson's was in there.

MR. PRITZKER: I'm almost positive it is, your

Honor.

THE COURT; That's what I thought.

MR. POLLACK: Let me just support Mr. Boyle's

position, if we can get the -- that one page

replaced in the police report, that would be fine.

THE COURT: All right. We'll have to have the

court officer retrieve the second volume from each

one of them, and then we'll do that.

All right. Anything else?

MR. BOYLE: No, your Honor.

THE COURT: All right.

MR. PRITZKER: Your Honor?

THE COURT: Yes.

MR. PRITZKER: In the assumption that the jury

does not come back this afternoon, will they sit

tomorrow and deliberate?

THE COURT: Well, what do you want to do?

MR. PRITZKER: I'm perfectly willing for the

morning hours that I'm going to be indisposed to
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1 have Ms. Pinkham cover the courtroom.

2 THE COURT: Okay.

3 MR. PRITZKER: As long as the jury doesn't have

4 a problem with it.

5 THE COURT: Yes. And we'll find out from them

6 very quickly.

7 MR. BOYLE: Your Honor, do you have any

objection to one of us covering the jury?

9 THE COURT: Not at all. Not at all. That's

10 fine. Okay.

^1 (Recess)

the COURT: All right. What's the problem now?

13 MR. BOYLE: Your Honor, just going through this

1^ notebook, I found several things which are

13 disturbing. One is exhibits which are missing,

16 which are favorable to the defendants.

1'̂ THE COURT: Which exhibits, Mr. Boyle?

MR. BOYLE: The one that has the police report

of Officer Kingsbury that we were talking about,

it's not in the notebook. And it's got favorable

21 things on issues that relate to the jury getting

22 angry with the corporate defendants. B, I notice

23 that the Court excluded O'Hara's report, something

Opinions. Remember John Johnson saying I
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1 don't object to the state police report, except for

2 the opinion page, and that was deleted. Well, it's

3 in this notebook that's in that jury room, and it's

4 not --

5 THE COURT: Wait, wait, now let's take one

6 thing at a time. Which -- first of all, what was

7 the --

8 • MR. BOYLE: 14.

9 THE COURT: The police exhibit was 14.

10 MR. BOYLE: 14, your Honor. Just to -- the

11 notebook seems favorable to the defendant, but

12 omitted from this book.

13 THE COURT: Well, all right. Let's -- one step

14 at a time. I have 14 as the Milford-Whitinsville

15 Regional Hospital. Am I in the wrong book?

16 MR. PRITZKER: Yes. You're in the exhibit

17 actually. That's the summary of the medical

18 records.

19 THE COURT: Okay. So it's this big one. All

20 right.

21 MR. PRITZKER: The other book, your Honor, what

22 I told Mr. Boyle, because the first day he

23 introduced photographs --

24 THE COURT: Yes.
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MR. PRITZKER: -- and I said to him. If you
want any exhibits in the book, all you have to do Is

give us the copy and we will take the responsibility
Of putting them in the book. I never got any copies
from Mr. Boyle, and so they weren't put into the
book. I had forgotten about that, honestly, and I
had forgotten that it was Mr. Boyle that put

anything in the report. I apologize for that. But
What we were trying to do was to make as complete a
book for the jury's convenience as we could. There
were also other things that I explained to him were
too large to go Into the book, and it was too late
to get them reduced, and so we just put a slip in,
indicating as to whatever it was, the physical
exhibit.

THE COURT: We have Exhibit 14. Do you wish
Exhibit 14 to be included now?

MR. BOYLE: Yes, your Honor. The - i thought
that he was making these amendments every day and
the thxng going to the jury. We'll now update the
book, and it was my understanding that all of the
exhibits, there were paper exhibits, he said my
photographs were too big, that's okay, the

Photographs isn't -- but as far as the paper
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exhibits, I understood they were all in this book.

Now we re going through it, all the ones that are

favorable to the defendant are not in the book.

THE COURT: Well, we'll take them one at a

time. No. 14, you wish for No. 14 to be in?

MR. BOYLE: Yes, your Honor.

THE COURT: Fine. We'll put No. 14 in. What

else?

MR. BOYLE: Your Honor, there's a -- it looks

like an exhibit -- strike that -- a portion of

O'Hara, which is Tab 17B --

THE COURT: 17.

MR. BOYLE: 17.

THE COURT: There's nothing in 17. Oh, wait a

minute. 17A, yes, I'm sorry. 17A and 17B. All

right.

MR. BOYLE: The last page in B, it contains a

page entitled Opinion.

THE COURT: What is Exhibit -- do we have

Exhibit 17 here?

MR. PRITZKER: Your Honor, Mr. Boyle is

absolutely right.

THE COURT: What is in error? The opinion?

MR. PRITZKER: No -- yes --
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1 THE COURT: The last page?

2 MR. PRITZKER: The last page was supposed to

3 have been pulled out.

4 THE COURT: All right.

5 MR. PRITZKER: I believe it was pulled out --

6 THE COURT: All right. Let's collect all of

7 the books, 1 through 75, and then we're going to

8 make changes. It's the larger of the books.

9 COURT OFFICER: The larger of the books, 1

10 through 75?

THE COURT: Yes. All right. So, we're going

12 to insert No. 14. And on No. 17B, we're going to

13 delete the last page.

14 What else, Mr. Boyle?

15 MR. BOYLE: Well, I didn't see the first page

16 of the O'Hara report --

17 THE COURT: Well --

18 MR. BOYLE: -- I'm trying to -- I just had to

19 match up by memory, but I --

20 THE COURT: What exhibit are you on, 17?

21 MR. BOYLE: 17, your Honor. My copy of O'Hara,

22 the first page, has got a primary incident report,

23 and it's got rain. I see that that's not --

24 THE COURT: 17. All right.
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MR. BOYLE: I'm sorry. It is there. I'm

sorry.

THE COURT: Okay. We have the official 17A and

17B right here. Have you checked these? These are

the official ones, to see if it comports with what's

in the book.

MR. BOYLE: I just saw the page I was looking

for.

THE COURT: So it is there then? You have no

complaint about 17B or A, other than the last page

of 17B, right?

MR. BOYLE: Well, in fairness, your Honor, I

3^st noticed that one page. I haven't had a chance

to -- other than that jumped out at me, that there

was something in the jury room that was not part of

an exhibit. I thought that was inappropriate. I

have not compared them, your Honor, so I cannot

answer the question.

THE COURT: Well, take some time right now and

compare them. What else besides these?

MR. BOYLE: Jane Mattson's report, I think, was

left out, your Honor.

MR. KNIGHT: Exhibit 55 in the folder we have

is just an insert that says Jane Mattson report.
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1 life care plan. I don't know if with the jurors

2 they'd actually inserted the plan, or do they have

3 the same thing?

4 MR. PRITZKER: I think it's the same as you.

5 THE COURT: It was what?

^ PRITZKER: The jurors do not have that in

7 their book.

THE COURT: They do not. So we want to insert

9 the life care plan

10 MR. KNIGHT: Yes.

11 THE COURT: How many pages is that?

12 MS. PINKHAM: Seven or eight, your Honor.

i ^13 THE COURT: Okay. What else?

BOYLE: Exhibit 24, I believe that was the

1^ ^®Position exhibit diagram that was offered by the

defendants of Mr. Zalewski's version of how the

17 accident happened.

18 THE COURT: Well --

MR. PRITZKER: They --

THE COURT: Do you have a reduced version of

^2 MR. PRITZKER: No, but they had copies of all

the exhibits. That's an exhibit that everybody has

a copy of. I blew that up myself for trial, but the24
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original --

THE COURT: Who's got a reduced version?

MR. PRITZKER: I think we've got one, your

Honor.

THE COURT: Let me just -- can I just see that?

I want to make sure.

Make a copy of this and put it in, this being

Exhibit -- it must have been marked as Exhibit 2 at

Mr. Zalewski's deposition. It's 24 -- it's Exhibit

24 here.

What else?

MR. BOYLE: Your Honor, I see there's a number

of photographs that are not -- I see, for example.

Tab 25, Tab 24, that are not in this book. Tab 26,

Tab 27.

THE COURT: Tab 28 isn't in here either.

That's the brace.

MR. BOYLE: I see the logistical problem of the

brace. I'm talking about --

THE COURT: The catheter.

MR. BOYLE: -- things which are fairly

reproducible.

THE COURT: Well, you know, it would have been

much better if you had, when these books were passed
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1 out, you did agree to these books being passed out

2 to the jury, that you brought it up at that point

3 that they didn't contain these things. Now, what is

4 diagram -- what is photograph No. 26?

5 MR. BOYLE Your Honor --

6 THE COURT

7 MR. BOYLE

8

14

19

22

23

Or 25, I guess, the first one.

I never anticipated these were

going to the jury room. I thought they were going

9 to be used for doctor examination, so to help the

^3try, I have no problem with that. But to cherry

H pick for the jury room --

the COURT: No, they weren't cherry picked.

13 You had an opportunity --

MR. BOYLE: I didn't know they were going to

13 the jury room, your Honor.

the COURT: Mr. Pritzker said if you wanted

17 something put in, you just reduce it, he would have

18 put it in. You didn't do it.

MR. BOYLE: Those weren't — I only had one

20 blowup

' THE COURT: What else besides the photographs?
Do you have smaller versions of the photographs?

MR. BOYLE: I do not, your Honor.

24 THE COURT: Pardon?
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MR. BOYLE: I do not, your Honor. That's all I

can find at this moment.

THE COURT: Are there any smaller versions of

the photographs around? No?

MR. PRITZKER: These were taken by Mr. Boyle

the day or two days before the trial. So this would

have been part of discovery. I'm sorry. This was

done part of discovery, your Honor, or anything

else.

THE COURT: Well, I'm going to make a decision,

and I m going to exclude the books from being in the

jury room. It's unfortunate, it would have been of

assistance to the jury, and I don't fault the

plaintiff.

MR. PRITZKER: Your Honor --

THE COURT: The defendants had an opportunity

to put this together, but this is very much the way

this whole trial has been going. Yes, Mr. Pritzker?

MR. PRITZKER: Exhibit 58, which is the medical

excerpts was marked as an exhibit, and the jury has

copies of that.

THE COURT: Well, we're going to keep the books

out. They're going to have to go through the actual

physical copies. They may ask for the books, I
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1 don't know. And I'll Have to deal with it at that

2 point. But right now, there's -- I have an

3 objection from Mr. Boyle. I -- with respect to

4 several different portions of it, and unless we --

5 unless we make the alterations --

6 MR. PRITZKER: I can understand that as to the

7 exhibit book, and it's a valid point. I mean, we

8 made some errors, and I take responsibility for

9 • that. As to Exhibit 58, since the medical records

themselves are incredibly voluminous, and I would

11 assume that the jurors are going to want to go

12 through the excerpts which were marked as an exhibit

13 for the convenience of the jurors, to have copies --

14 THE COURT: Well, let me -- let's see. Is

13 there any objection to the jurors maintaining the

13 first book that was passed out, which is marked as

17 Exhibit 58?

1® MR. BOYLE: The medical records, your Honor?

Yes.

No objection.

21 MR. POLLOCK: No, if it's an exhibit, I think

22 it has to go in there.

23 THE COURT: Well, no, I'm talking about their

24 own individual copy of that exhibit. ,

19 THE COURT

20 MR. BOYLE
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MR. POLLOCK: No, that's fine.

THE COURT: All right. So that stays. We'll

just take out the second book.

MR. PRITZKER: Thank you.

THE COURT: All right. Would counsel check

over to make sure we have the 72 exhibits, and the

one replacement.

Make sure that all of the books that were

pulled out of the jury room are the ones that have

exhibits -- supposed to have exhibits 1 through 75.

MR. PINKHAM: Yes, your Honor, they're all

there. The second group of binders.

THE COURT: All right. So the jury has the

actual Exhibit 58. They can keep those.

All right. Now, just check over the exhibits,

make sure you have the 72, and check over the

verdict slip.

MR. PRITZKER: I'm taking out Page 4 of Exhibit

14, and inserting the redacted Page 4. Agreed?

THE COURT: Does everyone agree with the

substitute of the DeVivo letter for the original

exhibit, which we're unable to find, as No. 63?

MR. BOYLE: I think the defendants should look

closer at it, your Honor.
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Get everyone, give a close look.

That's fine.

The defendant's content. Is the

4 plaintiff content with all 72 exhibits?

5 MR. PRITZKER: Yes.

6 THE CLERK: Are the defendants content with the

7 exhibits, 72?

8 MR. POLLOCK: GAP is content.

9 MR. BOYLE: DLS and Zalewski are content.

10 THE COURT: All right. Let's see if we can put

11 them in some boxes. What about the verdict slip?

12 Is everyone content with the verdict slip?

13 MR. PRITZKER: The plaintiff's content, your

14. Honor.

15 MR. BOYLE: Yes, your Honor.

16 MR. POLLOCK: GAP is content.

1"^ the COURT: All right. I don't want anything

18 to get mixed up.

19 (Recess)
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s question received, as follows:)

THE COURT; Okay. I just received a request

from the jury. "Your Honor, can we please have back

two or three of the black binders with the 76 tabs?

Thank you." Signed by the foreperson.

MR. PRITZKER: It's perfectly all right with

the plaintiffs, your Honor.

THE COURT; I understand that. Any objection?

MR. BOYLE; For reasons previously stated, yes,

your Honor.

MR. POLLOCK; Judge, those items I think Mr.

Boyle was talking about can be inserted in two or

three books.

THE COURT; There's no way we can do the

photographs. We don't have a facility here at the

courthouse to do that.

All right? I'm going to simply write on this,

"No," and sign my name as the judge, and let me show

it you, and -- rather than calling them back in.

We'll mark that. That will be C for

Identification.

(Jury question No. 1 marked

C for Identification.)

THE COURT; Any objection to sending it in that
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1 format to the jury?

2 MR. PRITZKER: No objection.

3 MR. BOYLE: No objection.

4 THE COURT: All right.
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(Jury's second question received, as follows:)

THE COURT: All right. We have a request from

the deliberating jury, which we'll mark D for

Identification. And it reads, "Your Honor, may we

have a calculator? Thank you." Signed by the

foreperson.

Any objection to providing them a calculator?

MR. PRITZKER: No, your Honor. In fact, we

have one if the Court needs it.

THE COURT: Defendants?

MR. BOYLE: No objection.

MR. KNIGHT: If we could just check their

calculator.

THE COURT: Certainly.

MR. PRITZKER: No matter what numbers you press

in - -

THE COURT: Nothing in the memory. All right,

we 11 send the calculator in and we're going to mark

this D for Identification.

A couple of the jurors have requested a little

fresh air, so they're going to suspend with

deliberations for about five minutes, but I'd ask

everyone not to be near them when they're going to

come and go- from the back door here.
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1 MR. PRITZKER: Thank you.

2 THE COURT: All right.

3 (Jury question No. 2 marked

^ D for Identification.)
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(Jury returns with a verdict at 4:10 p.m., as

follows:)

THE CLERK; May I inquire of the jury, your

Honor?

THE COURT: Please.

THE CLERK: Madam foreperson, have eleven of

your number agreed on a verdict?

FOREPERSON: Yes.

THE CLERK: May we have the papers, please.

Thank you.

Madam Foreperson, members of the jury, harken

to your verdict as the court records it in Civil

Action 02-1159, Marcia Rhodes, Harold Rhodes

Individually, Harold Rhodes on behalf of his minor

child and next friend Rebecca Rhodes, Plaintiffs,

versus Carlo Zalewski, Driver Logistics Services,

Inc., and Building Materials Corporation of America,

d/b/a, GAF Materials Corp., Defendants.

Question No. 1: What sum of money will fairly

and adequately compensate the plaintiff Marcia

Rhodes for the injuries sustained as a result of the

defendant's negligence?

The amount in words: Seven million four

hundred and twelve thousand dollars. In figures:
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1 7,412,000. ' '

2 Question No. 2: Did the plaintiff Harold

3 Rhodes sustain the loss of consortium as a result of

4 the injuries to his wife Marcia Rhodes? The answer

5 is yes.

® Question 3: What sum of money will fairly and

7 adequately compensate the plaintiff Harold Rhodes

8 for his loss of consortium? In words: One million

9 five hundred thousand dollars. In figures:

10 1,500,000 .

Question No. 4: Did the plaintiff Rebecca

Rhodes sustain the loss of consortium as a result of

the injuries to her mother Marcia Rhodes? The

14, answer is yes.

13 Question No. 5: What sum of money will fairly

13 and adequately compensate the plaintiff Rebecca

1 I^hodes for the loss of consortium? In words: Five

18 hundred thousand dollars. In figures: 500,000.

19 So say you. Madam Foreperson?

20 FOREPERSON: Yes.

^1 CLERK: All must respond. So say at least

22 eleven of your number?

23 JURORS: Yes.

THE CLERK: Thank you. The verdict has been24
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recorded, your Honor.

THE COURT: Thank you.

Madam Forelady, members of the jury, i want to

thank you very much for coming in and performing
your civic duty. Under our constitution, we're all

required to sit as jurors, so on behalf of all the

members of the court staff and judiciary, thank you

for performing your civic duty.

The jury may go out.

(Jurors leave courtroom)

(HEARING ADJOURNED)

******
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